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THE  NEED  FOR  ADDITIONAL  BANKRUPTCY 
JUDGES  AND  THE  ROLE  OF  THE  U.S. 
TRUSTEE  SYSTEM 


WEDNESDAY,  APRDL  24,  1996 

U.S.  Senate, 
Subcommittee  on  Administrative  Oversight 

and  the  Courts, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  2:02  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Charles  E.  Grassley 
(chairman  of  the  subcommittee)  presiding. 
Also  present:  Senator  Feingold. 

OPENING  STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  I  call  the  meeting  to  order. 

Our  distinguished  ranking  minority  member,  Senator  Heflin, 
cannot  be  with  us  today  because  he  is  attending  a  funeral.  He  has 
always  taken  a  great  interest  in  the  subjects  that  have  been  before 
this  committee  today — every  day,  but  I  mean  particularly  in  the 
area  where  we  are  receiving  testimony  today — so  I  wanted  to  ac- 
knowledge why  he  was  not  here,  because  he  has  not  lost  any  inter- 
est in  it.  He  has  been  very  much  involved. 

I  think  the  minority  will  be  represented  by  some  other  members, 
but  one  is  on  the  Senate  floor  now,  speaking  and  will  not  be  able 
to  come  right  away,  but  as  far  as  I  know,  it  will  not  hurt  anybody's 
feelings  if  I  go  ahead  and  get  started. 

The  first  thing  I  should  do  is  thank  everybody.  I  have  thanked 
you  individually,  but  I  want  to  publicly  acknowledge  your  taking 
time  out  of  your  busy  schedule  to  be  here. 

This  is  a  hearing  that  has,  generally,  two  different  subjects,  but 
we  want  to  discuss  them  on  the  same  day.  One  is  the  role  of  the 
U.S.  Trustee  System,  and  the  other  one  is  to  discuss  issues  con- 
cerning the  addition  of  bankruptcy  judges. 

I  would  like  to  just  visit  with  you  a  little  bit  about  procedure,  be- 
cause I  try  to  keep  meetings  going  as  much  as  I  can.  I  will  ask  the 
witnesses  to  limit  their  opening  statements  to  5  minutes,  and  we 
will  include  without  your  asking  everybody's  written  testimony  in 
full  in  the  record.  And  if  several  members  of  the  subcommittee 
show  up,  I  will  limit  questioning  to  10  minutes  per  round. 

First  of  all,  on  the  question  of  additional  bankruptcy  judges,  this 
is  an  issue  that  this  committee  has  dealt  with  on  several  occasions, 

(l) 


and  although  the  number  of  judges  requested  has  been  reduced 
from  23  to  11,  I  think  it  is  still  necessary  for  us  to  examine  the 
justification  for  this  request,  because  if  the  projections  provided  by 
the  Judicial  Conference  are  correct,  it  will  not  be  long  before  we 
are  faced  with  yet  another  request  for  even  more  judges. 

As  the  Judicial  Conference  noted  in  connection  with  article  3 
judges  in  its  long-range  planning  document:  "It  is  apparent  that 
unlimited  increases  in  article  3  judgeships  are  far  from  being  a 
complete,  much  less  an  appropriate,  answer  to  workload  pres- 
sures." 

This  same  observation  is  obviously  true  of  the  bankruptcy  bench, 
so  we  need  to  examine  the  methodology  employed  by  the  Judicial 
Conference  in  determining  the  need  for  additional  judges,  and  we 
need  to  explore  whether  there  are  reasonable  alternatives  to  what 
appears  to  be  a  never-ending  request  for  more  and  more  judges. 

The  point  is  that  we  should  be  thinking  now  about  future  work- 
load issues  so  that  we  break  the  cycle  of  continuing  requests  for 
more  resources. 

We  are  also  going  to  look  this  afternoon  at  the  way  in  which  the 
U.S.  Trustee  Office  has  been  exercising  its  important  oversight  re- 
sponsibilities. Obviously,  I  am  a  firm  believer  in  the  process  of 
oversight.  I  chair  this  subcommittee,  which  has  oversight  respon- 
sibility, so  I  am  obviously  interested  in  the  way  the  office  works. 
There  may  be  examiners  of  overly  intrusive  and  misdirected  over- 
sight. 

Our  second  panel  of  witnesses  will  give  contrasting  perspectives 
on  the  way  in  which  the  U.S.  Trustee  Office  has  performed.  I  sup- 
pose we  really  could  have  had  two  separate  panels,  but  I  think 
there  is  some  advantage,  so  I  will  give  you  a  heads-up  that  if  there 
is  some  interaction  among  people  on  the  trustee  panel,  I  would  en- 
courage that  because  I  think  we  need  to  make  sure  that  everything 
is  out,  very  clearly. 

As  you  probably  know,  we  have  had  a  recent  controversy  develop- 
ing over  the  newly  proposed  increase  in  the  assessments  of  chapter 
13  filings.  This  has  drawn  some  criticism,  which  I  expect  will  be 
echoed  this  afternoon  as  well.  I  have  not  yet  made  up  my  mind 
about  the  proposal  yet,  but  I  am  very  interested  in  both  the  ration- 
ale for  the  increase  and  the  empirical  data  that  supports  the  need 
for  increase. 

It  is  our  privilege  to  have  two  distinguished  jurists  on  our  first 
panel.  The  Hon.  Paul  Magnuson  is  chief  judge  of  the  U.S.  District 
Court  for  the  District  of  Minnesota  and  chairman  of  the  Judicial 
Conference  Committee  on  the  Administration  of  the  Bankruptcy 
System,  and  joining  him  on  the  panel  is  the  Hon.  William  Ander- 
son, who  is  chairman  of  the  Legislative  Committee  of  the  National 
Conference  of  Bankruptcy  Judges. 

We  will  start  with  you,  Judge  Magnuson.  I  should  say  first  of  all, 
so  that  your  peers  who  look  to  you  for  leadership  in  this  area,  that 
I  want  to  acknowledge  that  you  did  try  to  get  an  appointment  with 
me  two  or  three  times  so  far  this  year  to  discuss  some  of  these  is- 
sues. I  presume  it  would  have  been  partly  about  having  this  hear- 
ing, and  I  want  to  apologize  for  not  being  able  to  meet  with  you 
privately,  but  I  do  want  to  say  thank  you  for  your  efforts  and  your 


organization  in  fulfilling  those  responsibilities  to  meet  with  those 
of  us  in  the  legislative  branch  of  Government. 

So  I  am  ready  for  you  to  start.  If  you  would  watch  these  lights — 
and  I  do  not  mean  that  as  soon  as  the  red  light  comes  on,  you  have 
to  stop  right  that  second,  but  I  would  appreciate  it  if  you  would 
then  finish  that  one  thought  you  are  on  and  then  stop  at  that 
point. 

Thank  you. 

PANEL  CONSISTING  OF  HON.  PAUL  A.  MAGNUSON,  CHIEF 
JUDGE,  U.S.  DISTRICT  COURT,  DISTRICT  OF  MINNESOTA; 
AND  HON.  WILLIAM  E.  ANDERSON,  BANKRUPTCY  JUDGE, 
LYNCHBURG,  VA 

STATEMENT  OF  PAUL  A.  MAGNUSON 

Judge  MAGNUSON.  Thank  you,  Mr.  Chairman,  and  thank  you  for 
the  kind  comments.  And  I  know  that  we  all  join  in  expressing  sym- 
pathy to  Senator  Heflin  on  the  loss  of  his  dear  friend,  the  former 
justice  of  the  Alabama  Court. 

My  name  is  Paul  Magnuson,  and  I  am  chief  judge  of  the  U.S. 
District  Court  for  the  District  of  Minnesota  and  chairman  of  the 
Judicial  Conference  Committee  on  the  Administration  of  the  Bank- 
ruptcy System.  I  have  been  a  member  of  the  Bankruptcy  Commit- 
tee for  the  past  7  years  and  its  chairman  for  the  past  2. 

I  appear  before  you  today  in  support  of  the  request  of  the  Judi- 
cial Conference  that  Congress  authorize  11  additional  bankruptcy 
judgeships — 5  permanent  and  6  temporary. 

The  case-weighting  system  as  developed  by  the  Judicial  Center 
and  adopted  by  the  Judicial  Conference  in  1991  is  a  thorough,  sys- 
tematic standard  for  determining  the  need  for  additional  bank- 
ruptcy judgeships.  The  system  is  described  in  detail  in  my  written 
testimony  and  is  one  of  the  most  comprehensive  and  indepth  work 
measurement  systems  in  the  judiciary. 

As  we  gain  experience  with  the  system,  we  continue  to  improve 
it  and  to  ensure  that  the  process  used  remains  current  and  accu- 
rate. 

My  testimony  also  details  methods  the  judiciary  uses  to  try  to 
minimize  the  disparity  in  judicial  workloads.  For  example,  we  re- 
cently completed  the  case  management  manual  for  U.S.  bankruptcy 
judges.  This  manual  provides  invaluable  assistance  to  U.S.  bank- 
ruptcy judges  in  handling  their  cases  efficiently.  The  initiative  to 
publish  the  manual  was  adopted  by  the  Bankruptcy  Committee  fol- 
lowing the  passage  of  the  Civil  Justice  Reform  Act  of  1990.  That 
act  required  the  preparation  of  a  manual  for  litigation  and  manage- 
ment costs  and  delay  reduction  for  the  U.S.  district  courts.  Al- 
though that  act  does  not  apply  to  the  bankruptcy  courts,  we  de- 
cided that  a  similar  manual  would  be  of  substantial  assistance  to 
the  bankruptcy  courts. 

Another  important  initiative  is  still  at  the  committee  stage,  but 
is  far  enough  along  that  I  am  hopeful  the  recommendations  will  be 
presented  to  the  Conference  at  its  September  1996  session.  The 
project,  entitled  "Managing  Judicial  Resources  in  the  U.S.  Bank- 
ruptcy Courts,"  seeks  to  identify  additional  management  tools  to 
provide  more  attention,  oversight,  flexibility,  and  control  of  judicial 


resources,  to  ensure  the  maximum  use  of  those  resources  and  to 
lessen  the  disparity  in  judicial  caseloads. 

Despite  the  judiciary's  increasing,  aggressive  efforts  to  meet  the 
present  judicial  resource  needs,  the  caseload  requirements  in  the 
eight  districts  for  which  the  pending  judgeships  are  sought  are 
enormous.  At  this  point,  there  are  simply  no  adequate  solutions  to 
ensure  the  proper  administration  of  the  cases  in  those  districts,  ex- 
cept the  appointment  of  the  requested  additional  bankruptcy 
judges. 

Bankruptcy  filings  increased  in  every  quarter  of  1995  and  by  the 
fourth  quarter  had  increased  in  all  of  the  91  judicial  districts.  In 
fact,  in  the  fourth  quarter,  two-thirds  of  the  districts  reported  filing 
increases  greater  than  20  percent.  These  figures  are  not  limited  to 
any  geographic  area  and  do  not  appear  to  be  an  aberration.  Mr. 
Chairman,  these  figures  and  those  in  my  written  statement  reflect 
statistics  through  calendar  year  1995.  Bankruptcy  filing  statistics 
for  the  first  quarter  of  1996  are  now  available,  although  they  have 
not  been  completely  verified.  They  show  clearly  that  filings  nation- 
wide continue  to  increase  dramatically. 

Nationally,  comparing  the  first  quarter  of  1995  with  the  first 
quarter  of  1996,  it  shows  an  approximately  25  percent  increase  in 
the  filings.  In  particular,  over  97,000  bankruptcies  were  filed  in  the 
month  of  March,  the  largest  number  ever  filed  during  a  1-month 
period. 

The  same  trend  applies  to  each  of  the  judicial  districts  for  which 
we  are  seeking  additional  judgeships.  Most  significantly,  with  re- 
gard to  the  Central  District  of  California,  which  the  Judicial  Con- 
ference determined  last  fall  to  require  four  additional  judgeships, 
the  filings  for  the  first  quarter  of  1996  reflect  an  approximately  16- 
percent  increase  over  filings  during  the  first  quarter  of  1995. 

Mr.  Chairman,  you  and  members  of  this  subcommittee  have  a 
long  history  of  assisting  in  the  improvement  of  the  administration 
of  the  bankruptcy  system.  I  ask  your  help  by  authorizing  these 
much-needed  11  bankruptcy  judgeships. 

Thank  you  for  your  continuing  help  and  interest.  I  will  be  glad 
to  answer  any  questions  you  have. 

[The  prepared  statement  of  Judge  Magnuson  follows:] 

Prepared  Statement  of  Paul  A.  Magnuson 

Mr.  Chairman,  Members  of  the  Subcommittee:  My  name  is  Paul  Magnuson,  I  am 
Chief  Judge  of  the  United  States  District  Court  for  the  District  of  Minnesota  and 
Chairman  of  the  Judicial  Conference  Committee  on  the  Administration  of  the  Bank- 
ruptcy System.  I  have  been  a  member  of  the  Bankruptcy  Committee  for  seven  years 
and  its  Chairman  for  the  past  two. 

I  appear  before  you  today  in  support  of  the  request  of  the  Judicial  Conference  that 
Congress  authorize  a  total  of  11  additional  bankruptcy  judgeships — five  permanent 
and  six  temporary.  This  is  a  modest  request  designed  to  provide  relief  to  eight  of 
the  busiest  bankruptcy  courts  in  the  country.  As  you  know,  the  judiciary,  under  the 
leadership  of  the  Judicial  Conference,  is  firmly  committed  to  reducing  expenditures 
and  increasing  efficiencies.  To  that  end,  we  have  reduced  our  request  from  19  addi- 
tional judgeships  to  11,  six  of  them  temporary.  We  have  also  taken  a  number  of 
steps  to  use  our  existing  judicial  resources  wisely  and  address  disparities  in  re- 
sources among  districts.  We  are  presently  holding  nine  judgeships  vacant,  and  we 
are  increasing  our  efforts  to  provide  relief  to  overburdened  courts  without  establish- 
ing additional  judgeships.  I  will  describe  some  of  these  initiatives  later,  but  first  I 
will  describe  the  process  we  use  to  determine  the  need  for  additional  judgeships. 


BACKGROUND 

Under  the  Bankruptcy  Amendments  and  Federal  Judgeships  Act  of  1984  the  Judi- 
cial Conference  is  required  to  submit  periodic  recommendations  to  Congress  on  the 
number  of  bankruptcy  judges  needed  for  each  judicial  district.  Before  1984,  the  Ju- 
dicial Conference  was  authorized  by  law  to  establish  the  number  and  location  of 
United  States  bankruptcy  judges,  subject  to  adequate  funding  by  Congress. 

TIME  STUDY 

During  hearings  on  the  Bankruptcy  Judges,  United  States  Trustees,  and  Family 
Farmer  Bankruptcy  Act  of  1986,  members  of  Congress  urged  that  a  comprehensive 
work  management  study  be  conducted  from  which  an  objective  measure  or  standard 
could  be  developed  for  determining  the  need  for  additional  bankruptcy  judgeships. 

In  response,  our  Committee  asked  the  Federal  Judicial  Center  (the  Center)  to  con- 
duct a  detailed,  quantitative  study  of  the  bankruptcy  judges'  workloads. 

The  Center  asked  each  bankruptcy  judge  to  complete  a  detailed  time  record  of  all 
activities  over  a  10-week  period,  with  such  periods  staggered  throughout  the  dura- 
tion of  a  one-year  study  period.  Ninety-seven  percent  of  the  bankruptcy  judges  in 
the  country  participated.  The  methodology  and  results  are  described  in  a  report  by 
Gordon  Bermant,  Patricia  Lombard,  and  Elizabeth  Wiggins  entitled,  "A  Day  in  the 
Life:  The  Federal  Judicial  Center's  1988-1989  Bankruptcy  Court  Time  Study." 

The  comprehensive  time  records  collected  by  the  Center  formed  the  basis  for  the 
creation  of  a  bankruptcy  case  weight  system  for  each  of  17  specific  case  types  within 
the  jurisdiction  of  the  bankruptcy  courts.  The  case-weight  system  is  similar  to  that 
used  for  allocating  judgeships  for  district  courts,  which  has  been  used  by  the  Judi- 
cial Conference  and  Congress  for  years.  The  cases  or  proceedings  are  generally 
grouped  by  type  and  by  the  amount  of  scheduled  assets  or  liabilities.  For  example, 
chapter  7  cases  are  categorized  two  ways.  First,  they  are  grouped  as  "business"  or 
"non-business."  Second,  those  categories  are  classified  into  sub-groups  according  to 
the  amount  of  scheduled  assets  in  the  case.  Cases  filed  in  each  of  the  resulting  six 
categories  are  assigned  a  case  weight  that  indicates  the  average  amount  of  judicial 
time  needed  to  process  a  matter  in  a  specific  category.  A  similar  process  is  used  to 
categorize  and  assess  "case  weights"  for  chapter  13  cases  according  to  the  amount 
of  scheduled  debts  and  for  chapters  1 1  cases  according  to  assets.  Adversary  proceed- 
ings— that  is,  separate  lawsuits  filed  within  bankruptcy  cases — are  also  grouped  and 
assigned  case  weights. 

In  sum,  a  case  weight  for  each  case  category  signifies  the  average  amount  of  judi- 
cial time  required  over  the  life  of  the  case  to  handle  a  matter  in  that  category. 

The  weighted  caseload  for  each  district  is  determined  by  assessing  the  number  of 
filings  in  each  category  of  cases  and  proceedings  by  the  case  weight  assigned  to  the 
matters  falling  within  the  category. 

THE  PROCESS 

The  new  case  weighting  system  was  adopted  by  the  Judicial  Conference  at  its 
March  1991  session.  The  Center  Study  disclosed  that  the  average  time  spent  by 
bankruptcy  judges  on  "case-related"  matters  was  1,280  weighted  hours  per  year. 
The  1,280  weighted  hours  includes  only  judicial  time  attributable  to  specific  cases 
and  adversary  proceedings.  It  does  not  include  the  average  of  about  700  hours  per 
year  that  a  judge  must  spend  traveling  to  court  or  meetings,  conducting  general  re- 
search, handling  general  office-chambers  matters,  addressing  court  management 
matters,  assisting  regional  or  national  governance,  attending  educational  seminars, 
and  other  time  that  is  not  attributable  to  a  single  identified  case.  The  Judicial  Con- 
ference determined  in  1991  that,  generally  before  a  judgeship  request  would  be  con- 
sidered, a  district  should  have  a  weighted  caseload  of  at  least  1,500  annual  "case- 
related"  weighted  filings  per  judge.  At  that  time,  a  caseload  of  1,500  weighted  filings 
was  15%  to  20%  higher  than  the  national  average  per  bankruptcy  judge. 

While  1,500  case-related  weighted  filings  per  judge  remains  the  general  standard 
for  assessing  judgeship  requests,  it  is  not  the  only  factor  in  determining  Judicial 
Conference  endorsement  of  a  court's  request  for  an  additional  bankruptcy  judgeship. 
Numerous  other  relevant  factors  are  considered,  including:  the  nature  and  mix  of 
the  court's  caseload;  historical  caseload  data  and  filing  trends;  geographic,  economic, 
and  demographic  factors;  the  effectiveness  of  the  court's  case  management  efforts; 
the  availability  of  alternative  solutions  for  handling  the  court's  workload;  and  the 
impact  that  additional  resources  would  have  on  the  court's  per  judgeship  caseload. 

Only  after  all  these  factors  are  evaluated  is  a  decision  made  regarding  whether 
an  additional  bankruptcy  judgeship  should  be  requested  from  Congress. 


On-site  surveys  are  an  important  tool  for  assessing  the  need  for  judicial  resources. 
When  a  request  for  an  additional  judgeship  is  made,  a  survey  team  makes  an  on- 
site  visit  to  the  requesting  district.  The  team  generally  consists  of  a  bankruptcy 
judge  from  the  Bankruptcy  Committee  and  staff  from  the  Administrative  Office.  The 
team  reviews  the  court's  policies  and  practices,  focusing  particularly  on  the  court's 
calendaring  procedures  and  docket  sheets,  seeking  to  substantiate  both  the  effective- 
ness of  the  procedures  and  the  burden  of  the  workload.  Interviews  are  also  con- 
ducted with  the  U.S.  trustee,  case  trustees,  members  of  the  bar,  and  key  court  staff. 
The  judge-member  of  the  survey  team  reviews  the  court's  procedures  with  the 
judges  of  the  court  and  provides  constructive  comments  for  improvement.  This  re- 
view, generally  conducted  by  a  very  seasoned  judicial  officer,  is  a  unique  opportunity 
for  a  form  of  "peer  review"  that  has  proven  to  be  extremely  productive  and  bene- 
ficial. 

Even  though  this  case  weight  and  assessment  system  is  only  five  years  old,  con- 
tinuous review  and  refinements  are  essential.  As  well  as  the  system  has  worked, 
we  realize  that  any  system  that  attempts  to  calculate  an  "average"  amount  of  work 
time  may  not  work  in  every  situation.  For  example,  the  authors  of  the  study  ac- 
knowledged in  their  initial  report  that  the  case  weighting  system  undervalues  the 
judicial  work  required  by  chapter  11  "mega  cases,"  i.e.,  cases  involving  a  debtor  with 
very  large  assets. 

After  much  coordinating  work  between  the  Bankruptcy  Committee  and  the  Cen- 
ter, however,  we  feel  confident  that  the  only  districts  whose  caseloads  may  not  be 
measured  as  precisely  as  others  under  the  case  weighting  system  are  the  Southern 
District  of  New  York  and  the  District  of  Delaware,  which  historically  have  a  large 
volume  of  "mega"  chapter  11  cases  filed.  The  Center  is  now  further  examining  and 
quantifying  the  work  associated  with  these  districts.  Its  report,  setting  out  a  system- 
atic approach  the  Bankruptcy  Committee  can  follow  in  evaluating  these  unique 
"mega"  chapter  11  cases,  is  to  be  presented  to  the  Bankruptcy  Committee  at  its 
June  1996  meeting.  I  anticipate  that  the  report  will  also  evaluate  whether  it  is  fea- 
sible to  apply  an  adjustment  to  the  current  chapter  11  case  weight  measures  for 
cases  involving  assets  of  over  one  million  dollars. 

As  we  gain  additional  experience  under  the  case  weight  system,  we  expect  contin- 
ued adjustments  to  our  policies  to  ensure  that  the  procedures  measure  and  assess 
the  judicial  workload  for  the  various  categories  of  bankruptcy  cases  and  proceedings 
as  accurately  as  possible. 

TEMPORARY  JUDGESHIPS 

Our  current  recommendation  is  that  six  of  the  11  pending  judgeships  be  author- 
ized as  temporary  positions.  The  six  temporary  judgeships  we  are  requesting  means 
that  the  first  judgeship  vacancy  in  the  district  that  occurs  five  years  or  more  after 
a  judge  has  been  appointed  to  a  temporary  judgeship  authorized  for  the  district  can- 
not be  filled  if  the  vacancy  is  due  to  the  death,  retirement,  resignation,  or  removal 
of  a  bankruptcy  judge.  This  procedure  ensures  that  a  district  has  access  to  the  need- 
ed services  of  an  additional  bankruptcy  judge  for  at  least  five  years,  but  then  re- 
serves to  Congress  the  authority  to  monitor  the  continuing  need  for  that  judgeship 
position  in  the  district.  Congress,  of  course,  retains  the  option  to  review  the  situa- 
tion and  take  further  action,  if  the  situation  so  warrants  when  the  vacancy  occurs. 

The  need  for  an  additional  bankruptcy  judgeship  may  be  apparent  and  unques- 
tioned at  the  time  it  is  requested  and  authorized.  The  duration  of  the  need,  how- 
ever, may  be  uncertain.  It  is  difficult  to  predict  the  needs  of  any  entity,  especially 
one  so  affected  by  the  economic  situation  of  a  state,  region,  or  country  as  are  the 
bankruptcy  courts. 

BIENNIAL  REVIEW 

In  an  effort  to  reduce  costs  and  to  ensure  that  resources  do  not  exceed  needs,  your 
subcommittee  added  a  provision  to  the  Bankruptcy  Judgeship  Act  of  1992  that  re- 
quires the  judiciary  to  assesses  the  continuing  need  for  each  authorized  judgeship 
biennially  and  to  report  to  Congress  whether  any  of  these  positions  should  be  elimi- 
nated when  a  vacancy  occurs  by  reason  of  resignation,  retirement,  removal,  or 
death. 

The  Judicial  Conference  submitted  its  first  report  in  December  1994,  recommend- 
ing that  the  statutory  authorization  for  each  of  the  326  bankruptcy  judgeship  posi- 
tions be  retained.  That  recommendation  was  based  on  the  fact  that  congressional 
authorization  of  a  bankruptcy  judgeship  is  a  very  lengthy  process,  bankruptcy  fil- 
ings are  extremely  volatile,  and  the  need  for  an  additional  judgeship  can  arise 
quickly. 


The  conference,  however,  recommended  that  certain  authorized  positions  not  be 
filled  unless  the  caseload  increases.  By  not  filling  a  bankruptcy  judgeship  position 
where  the  caseload  has  dropped,  the  judiciary  can  save  taxpayers  dollars.  But  if  the 
statutory  authorization  is  eliminated  and  the  caseload  increases,  it  can  take  years 
to  reinstate  the  position,  since  it  requires  a  survey  process,  congressional  authoriza- 
tion, and  additional  appropriations. 

The  Judicial  Conference  believes  that  this  system  of  holding  positions  vacant  is 
fiscally  prudent,  yet  still  provides  the  ability  to  administer  justice  promptly.  Pres- 
ently, there  are  nine  bankruptcy  judgeship  vacancies  throughout  the  country  where 
the  appointment  of  a  bankruptcy  judge  has  been  consciously  deferred  because  of  a 
decline  in  filings.  The  judiciary  intends  to  continue  to  fill  only  those  vacancies  where 
it  is  necessary  to  do  so. 

The  judiciary  appreciates  the  congressional  cooperation  with  this  procedure  which 
results  in  delay  in  filling  vacancies.  The  Judicial  Conference  will  closely  monitor  the 
bankruptcy  filings  to  ensure  that  the  judicial  resources  needs  continue  to  be  met 
fairly,  economically,  and  effectively. 

CASE  MANAGEMENT  AND  MANAGEMENT  OF  JUDICIAL  RESOURCES 

We  continue  to  explore  other  avenues,  short  of  additional  judgeships,  to  meet  the 
judicial  resource  needs  of  overburdened  districts.  Various  management  tools  and 
processes  are  currently  used  by  the  judiciary  including: 

Recall  Program — Retired  bankruptcy  judges  serve  on  a  full-time  or  part-time 
basis. 

Shared  positions — Meeting  the  resource  needs  of  two  districts,  avoiding  the  cost 
of  an  additional  judgeship. 

Inter  and  Intra-Circuit  Assignments — Provides  short-term  solution  to  disparate 
caseloads  and  the  need  for  judicial  resources. 

Cross  Designation — Allows  designation  of  a  bankruptcy  judge  to  an  "adjacent"  or 
"near"  district. 

Additional  Law  Clerks — Provides  bankruptcy  judge  with  additional  research  as- 
sistance and  allows  an  initial  review  of  materials  in  certain  types  of  cases  where 
judicial  determination  is  not  needed. 

Judicial  Education — Generally  designed  to  enhance  case  management  procedures, 
e.g.,  development  of  a  Case  Management  Manual  for  United  States  Bankruptcy 
Judges,  develop  of  case  processing  measures,  creation  of  various  pilot  projects,  e.g., 
transfer  of  adversary  proceedings,  video  conferencing,  etc. 

I  would  like  to  take  this  opportunity  to  advise  you  of  an  effort  presently  under 
consideration  by  the  Bankruptcy  Committee  in  which  I  believe  you  have  a  keen  in- 
terest— the  management  and  allocation  of  judicial  resources  to  judicial  needs.  The 
precise  matching  of  judicial  resources  to  workload  needs  is  difficult,  especially  in  the 
bankruptcy  system  with  its  volatile  and  sporadic  filing  levels.  Both  Houses  of  Con- 
gress, as  well  as  the  judiciary,  have  been  concerned  about  this  disparity  for  some 
time.  Unfortunately,  as  you  can  understand,  the  things  that  we  hope  to  accomplish 
seldom  match  the  hours  in  a  working  day,  even  long  working  days.  While  the  Judi- 
cial Conference  has  a  steadily-increasing  record  of  being  proactive  to  the  needs  of 
the  federal  judiciary,  e.g.,  Long  Range  Planning  Committee,  the  Economy  Sub- 
committee, there  are  still  areas  where  further  improvement  is  possible.  Unfortu- 
nately, to  achieve  a  more  equal  distribution  of  resources  to  needs  is  not  a  task  which 
can  be  accomplished  quickly  or  easily  while  still  preserving  the  level  and  quality  of 
justice  that  litigants  expect  from  our  federal  courts  and  judges  have  come  to  expect 
in  the  way  of  the  consequences  of  accepting  an  appointment  to  the  bench. 

I  respectfully  suggest  that  the  situation  needs  to  be  addressed  from  several  areas, 
and  that  is  what  the  Bankruptcy  Committee  has  been  doing.  First,  in  an  effort  to 
help  bankruptcy  judges  increase  and  improve  their  case  management  practices, 
thereby  handling  more  cases  more  quickly  and  more  efficiently,  our  Subcommittee 
on  Case  Management  worked  with  dozens  and  dozens  of  bankruptcy  judges,  court 
officials,  university  professors  and  legal  scholars  and  staffs  of  the  Administrative  Of- 
fice and  the  Federal  Judicial  Center  to  produce  the  Case  Management  Manual  for 
United  States  Bankruptcy  Judges.  The  Manual  provides  invaluable  assistance  to 
United  States  bankruptcy  judges  in  handling  their  cases.  I  should  point  out  that 
this  is  an  initiative  adopted  by  the  Bankruptcy  Committee  following  passage  of  the 
Civil  Justice  Reform  Act  of  1990.  That  Act  required  the  preparation  of  a  Manual 
for  Litigation  Management  and  Cost  and  Delay  Reduction  for  the  United  States  Dis- 
trict Courts.  Although  that  Act  does  not  apply  to  the  bankruptcy  courts,  we  decided 
that  a  similar  manual  would  be  of  substantial  assistance  to  the  bankruptcy  courts. 

Another  aspect  of  the  caseload  disparity  is  the  allocation  of  resources  relative  to 
workload.  Are  there  judges  in  the  system  that  can  help  others?  Certainly.  But  this 
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is  only  a  partial  solution  to  the  disparity  problem — only  one  of  the  components  of 
a  plan  to  address  the  problem.  Having  finished  the  present  effort  to  improve  case 
management  practices,  we  have  now  turned  our  attention  to  other  areas.  I  am  espe- 
cially pleased  to  advise  you  of  the  present  actions  of  the  Bankruptcy  Committee. 

As  the  Subcommittee  is  aware,  the  Judicial  Conference  of  the  United  States  is  the 
policy-making  and  governing  body  of  the  federal  judiciary.  The  Conference  operates 
through  a  committee  structure,  with  various  recommendations  of  these  committees 
being  made  to  the  Judicial  Conference  for  its  action.  I  am  here  today  in  my  capacity 
as  Chairman  of  the  Committee  on  the  Administration  of  the  Bankruptcy  System. 
One  of  the  items  on  the  agenda  for  our  Committee's  June  meeting  is  "Managing  Ju- 
dicial Resources  in  the  United  States  Bankruptcy  Courts." 

I  do  not  purport  to  speak  for  the  Judicial  Conference  or  for  the  Bankruptcy  Com- 
mittee itself  on  what  final  actions  may  or  may  not  been  taken  in  June  and  Septem- 
ber. However,  I  intend  to  use  my  position  to  urge  the  implementation  of  new  proce- 
dures designed  to  more  closely  match  judicial  resources  to  judicial  needs  in  the 
United  States  bankruptcy  courts. 

THE  NEED  FOR  ADDITIONAL  JUDGESHIPS 

Committee  staff  have  been  provided  with  extensive  statistical  and  workload  data 
justifying  the  need  for  each  of  the  11  judgeships  recommended.  Rather  than  dupli- 
cate this  data,  I  ask  that  it  be  made  a  part  of  the  official  record. 

The  data  will  show  that  bankruptcy  filings  are  now  sharply  on  the  increase.  Fil- 
ings in  the  fourth  quarter  of  1995  were  21  percent  higher  than  in  the  fourth  quarter 
of  1994.  All  indicators  suggest  that  the  growth  will  continue.  One  strong  indicator 
is  that  the  level  of  consumer  debt  is  at  an  all-time  high.  According  to  the  Federal 
Reserve  Board,  this  debt  is  becoming  more  burdensome.  In  the  second  quarter  of 
1995,  10.7%  of  disposable  personal  income  went  to  pay  revolving  credit  debt,  the 
highest  level  since  the  recession  in  1991. 

An  unfortunate,  but  constant  reality  in  a  market  economy  such  as  ours  is  the  eco- 
nomic failure  of  individuals  and  businesses.  There  are  approximately  six  million 
business  establishments  in  this  country.  It  is  estimated  that  24%  of  them  will  fail. 
Obviously,  not  all  of  these  failures  will  end  up  in  the  bankruptcy  courts.  But  busi- 
ness failures  do  result  in  more  business  and  personal  bankruptcies. 

Personal  lives,  livelihoods,  states,  even  countries,  depend  on  the  economic  health 
of  its  citizens  and  businesses.  When  economic  health  fails,  the  "fresh  start"  provided 
by  the  bankruptcy  code  helps  to  minimize  the  devastating  impact.  Without  an  ade- 
quate number  of  bankruptcy  judges  to  administer  these  cases,  the  goal  of  the  fresh 
start  is  in  some  cases  destroyed  because  of  delay. 

CONCLUSION 

The  bankruptcy  courts  have  made  great  strides  in  the  efficient  processing  of  cases. 
The  courts  realize  that  efforts  in  this  regard  must  never  stop.  The  bankruptcy 
courts  are  also  trying  to  assist  each  other,  but  the  reality  is  that  we  need  a  limited 
number  of  additional  bankruptcy  judges  in  overburdened  districts  to  provide  for  the 
proper  administration  of  the  bankruptcy  system  now. 

We  are  not  just  asking  our  bankruptcy  judges  to  do  more — we  are  requiring  it. 
We  will  continue  to  seek  ways  to  improve  the  bankruptcy  system's  efficiency,  but 
we  need  these  eleven  additional  bankruptcy  judges.  The  need  is  both  acute  and 
longstanding.  I  ask  your  help  in  providing  these  11  additional  United  States  bank- 
ruptcy judgeships. 

This  Subcommittee  has  a  long  history  of  providing  support  to  the  bankruptcy  sys- 
tem. I  thank  you  for  your  many  past  efforts  and  for  your  attention  today.  I  will  be 
pleased  to  answer  any  questions  you  may  have. 

Senator  Grassley.  Thank  you. 

I  am  going  to  hear  from  Judge  Anderson  first. 

Judge  Anderson. 

STATEMENT  OF  WILLIAM  E.  ANDERSON 

Judge  Anderson.  Thank  you,  Chairman  Grassley,  for  inviting 
me  to  testify  today  on  behalf  of  the  National  Conference  of  Bank- 
ruptcy Judges. 

The  Conference  is  composed  of  bankruptcy  judges  from  across  the 
country,  whose  goal  is  to  improve  the  administration  and  efficiency 
of  the  U.S.  bankruptcy  system.   Collectively,  we  understand  the 


uniqueness  of  each  court,  from  the  smaller  rural  court  to  the  larger 
urban  court.  My  goal  is  to  share  with  you  my  experiences  as  a  par- 
ticipant in  the  process  the  judiciary  used  to  determine  how  many 
additional  judgeship  positions  are  needed  to  properly  administer 
the  bankruptcy  system. 

My  view  is  that  of  a  judge-member  of  various  survey  teams  that 
have,  over  the  years,  reviewed  courts  and  then  made  recommenda- 
tions to  the  Bankruptcy  Committee.  I  might  add  that  in  this  capac- 
ity, just  a  few  weeks  ago,  I  had  the  pleasure  of  visiting  your  home 
State,  Mr.  Chairman.  These  onsite  visits  play  an  important  role  in 
the  process. 

During  this  survey,  a  judge-member  of  the  survey  team  meets 
with  the  judges  of  the  court,  the  clerk's  office,  personnel,  trustees, 
bankruptcy  practitioners,  and  others  in  the  area  to  discuss  the 
court's  procedures  and  management  techniques.  It  is  peer  review  at 
its  truest  form. 

As  one  who  has  conducted  numerous  judgeship  surveys,  I  can  tell 
you  that  it  is  difficult  to  criticize  a  colleague,  especially  when  the 
colleague  is  working  so  hard.  But  working  hard  does  not  always 
mean  working  smart.  A  new  judge  is  not  the  answer  for  the  busy 
court  that  fails  to  employ  proper  procedures  and  management  tech- 
niques. Rather,  the  better  solution  is  to  give  that  judge  additional 
training. 

Like  you,  we  are  mindful  of  the  need  to  manage  judicial  re- 
sources wisely,  and  we  recognize  that  bankruptcy  judgeships  are 
expensive.  With  that  said,  I  can  assure  you  that  the  Judicial  Con- 
ference request  for  11  additional  judgeships  is  clearly  justified. 

Let  me  review  how  we  got  there.  In  1993,  the  judicial  council  for 
each  circuit  requested  23  additional  bankruptcy  judgeships.  Later 
that  year,  after  applying  the  case-weight  system  and  sending  out 
survey  teams,  the  Bankruptcy  Committee  and  the  Judicial  Con- 
ference recommended  that  Congress  appoint  19  additional  judge- 
ships. Over  the  next  2  years,  we  continued  to  reassess  these  pend- 
ing requests,  and  last  September  we  were  able  to  pare  the  request 
down  to  just  11  judgeships,  a  majority  of  which  would  be  tem- 
porary. 

This  was  made  possible  by  a  combination  of  the  implementation 
of  more  efficient  case  proceeding  measures,  the  use  of  visiting 
judges,  and  a  decrease  in  case  filings.  Thus,  as  a  result  of  our  ongo- 
ing careful  review  process,  the  Judicial  Conference  recommended 
that  less  than  half  of  the  originally  requested  positions  be  author- 
ized. Again,  while  filings  did  decrease  during  the  2-year  period,  the 
trend  has  since  reversed  itself,  and  filings  are  up  in  every  judicial 
district.  During  the  last  quarter  of  1995,  filings  nationwide  were  up 
21  percent  over  the  same  period  in  1994,  and  I  might  add  that  I 
asked  my  clerk  just  before  I  left  home  what  our  percentage  was 
this  year,  and  we  are  62  percent  above  last  year  at  this  time.  So 
it  is  a  sufficient  increase,  and  I  think  you  can  see  that  the  trend 
has  started  back  up. 

It  is  hard  to  recommend  against  a  district's  request  for  an  addi- 
tional bankruptcy  judgeship,  in  effect,  rejecting  a  colleague's  re- 
quest for  help.  What  is  much,  much  harder,  though,  is  telling  a 
court  that  you  said  "yes"  to  a  short  time  ago  that  the  "yes"  is  now 
"no."  This  process  is  also  frustrating  with  the  districts,  whose  re- 
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quests  are  included  in  the  11  we  recommend  today.  This  process 
began  fully  3  years  ago,  and  those  courts  are  still  struggling  under 
caseloads  that  were  too  large  to  handle  in  1993  and  are  even  worse 
today. 

The  need  for  these  11  positions  is  very  real  and  acute.  I  assure 
you  that  this  request  was  made  only  after  the  judiciary  has  taken 
earnest  and  sincere  steps  to  find  alternative  methods  to  meet 
judgeship  needs. 

The  assistance  you  have  given  the  bankruptcy  judiciary  many 
times  in  the  past  is  desperately  needed  again.  In  closing,  I  note 
that  the  entire  review  process  is  described  in  greater  detail  in  my 
written  statement,  and  I  will  be  happy  to  go  into  that  further  and 
answer  any  questions  that  you  may  have. 

Again,  thank  you  for  hearing  our  request. 

[The  prepared  statement  of  Judge  Anderson  follows:] 

Prepared  Statement  of  William  E.  Anderson 

Mr.  Chairman  and  members  of  the  Subcommittee,  thank  you  for  holding  this 
hearing  today  and  for  inviting  the  views  of  the  National  Conference  of  Bankruptcy 
Judges.  The  Conference  is  composed  of  bankruptcy  judges  from  across  the  country 
whose  goal  is  to  improve  the  administration  and  efficiency  of  the  U.S.  Bankruptcy 
system.  Collectively,  we  understand  the  uniqueness  of  each  court,  from  the  smaller 
rural  court,  to  the  larger  urban  court. 

Although  I  am  here  today  as  a  representative  of  the  National  Conference  of  Bank- 
ruptcy Judges,  my  goal  is  to  share  with  you  my  experiences  as  a  participant  in  the 
process — to  give  you,  in  effect,  a  close,  inside  look  into  the  process  the  judiciary  uti- 
lizes to  determine  how  many  additional  judgeship  positions  are  needed  to  properly 
administer  the  bankruptcy  system. 

The  perspective  I  hope  to  bring  to  you  today  is  just  a  little  bit  different  than  that 
of  the  Chairman  of  the  Bankruptcy  Committee.  My  view  is  that  of  a  judge-member 
of  various  survey  teams  that  have  reviewed  individual  courts  and  then  made  rec- 
ommendations to  the  Committee  and  the  Judicial  Conference,  either  to  endorse  or 
deny  a  circuit's  request  for  an  additional  bankruptcy  judgeship.  I  view  my  role  in 
the  process  as  comparable  to  that  of  a  line  worker  and  the  Chairman's  as  that  of 
a  foreman. 

From  my  experience,  I  can  assure  you  that  recommending  the  answer  to  a  request 
for  help  from  a  court — whether  that  recommendation  is  "yes"  or  "no" — is  an  ex- 
tremely complex  and  difficult  process  and  all  participants  take  their  responsibilities 
seriously.  It  is  the  Judicial  Conference's  statutory  mission  to  recommend  to  Con- 
gress the  number  of  bankruptcy  judges  needed.  Acting  on  behalf  of  the  Judicial  Con- 
ference, the  Bankruptcy  Committee  requests  that  the  respective  judicial  councils  for 
each  circuit  review  the  needs  within  their  circuits  every  other  year,  and  it  is  that 
action  which  triggers  the  judgeship  requests  to  the  Bankruptcy  Committee  and  initi- 
ates the  process  through  which  additional  judgeships  are  ultimately  sought  by  the 
Judicial  Conference.  After  all  requests  from  the  circuits  are  reviewed  and  analyzed, 
the  Bankruptcy  Committee  determines  which  request  require  on-site  surveys  and 
which  requests  should  be  discussed  with  the  circuits  with  the  view  that  an  addi- 
tional judgeship  is  not  essential.  Following  such  discussion  and  further  analysis, 
some  requests  are  withdrawn.  Judges  on  the  Committee  are  then  selected  to  serve 
on  survey  teams  for  the  on-site  visits. 

Each  court  selected  for  an  on-site  visit  is  contacted  well  in  advance  of  the  survey 
team's  arrival  and  is  asked  to  provide  specific  items  of  information  for  review  by 
the  team  prior  to  its  visit.  The  requested  information  includes  a  statement  describ- 
ing each  judge's  calendaring  practices,  the  court's  trial  hours,  a  listing  of  the  10 
most  time-consuming  chapter  11  cases  on  each  judge's  docket,  and  the  frequency 
and  use  of  status  conferences,  etc.  Once  the  survey  team  arrives,  it  reviews  many 
aspects  of  the  court's  and  the  individual  judge's  practices,  from  calendaring  to  dock- 
et management,  focusing  particularly  on  chapter  11  cases  and  adversary  proceed- 
ings. The  survey  team  interviews  judges,  key  court  personnel,  members  of  the  local 
bar,  the  U.S.  trustee,  panel  trustees,  and  others.  We  look  at  a  number  of  factors 
in  making  our  analysis  including:  the  court's  filing  trends;  travel  requirements;  the 
nature  and  mix  of  the  court's  caseload;  geographic,  economic,  and  demographic  fac- 
tors in  the  district;  the  effectiveness  of  case  management  efforts  by  the  court;  the 
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availability  of  alternative  solutions  and  resources  for  handling  the  court's  work  load; 
the  impact  that  approval  of  requested  additional  resources  would  have  on  the  court's 
per  judgeship  caseload;  and  any  other  pertinent  factors. 

Before  leaving  the  court,  the  judge-member  of  the  survey  team  meets  with  the 
judges  of  the  court  and  furnishes  a  candid  evaluation  of  the  court's  practices.  Sug- 
gestions for  improvements  and  ways  to  achieve  greater  efficiencies  and  productivity 
are  discussed. 

After  the  on-site  survey,  the  survey  team  reviews  the  data  gathered  and  carefully 
and  methodically  considers  all  factors  and  all  methods  which  could  assist  in,  or  re- 
solve the  need  for,  additional  assistance.  All  participants  in  the  process  realize  that 
not  only  are  bankruptcy  judgeships  expensive,  but  that  the  judiciary  must  assist  in 
the  national  goal  to  reduce  federal  expenditures.  We  ask  our  judges  to  carry  a  heavy 
burden  by  requiring  that  they  do  more  and  give  more. 

Arriving  at  a  recommendation  is  not  an  easy  task  for  the  Bankruptcy  Committee. 
For  example,  it  is  extremely  difficult  to  tell  a  court  that  its  request  for  another  judge 
is  being  denied,  particularly  when  the  judges  in  that  court  are  working  so  hard. 
Nevertheless,  the  reality  is  that  hard  decisions  must  be  made  and  the  answer  to 
a  busy  court's  request  for  help  sometimes  must  be  "No."  I  have  done  this  many 
times  and  it  does  not  get  any  easier,  I  can  assure  you.  But,  my  role  is  to  recommend 
what  is  best  for  the  entire  system — the  system  as  a  whole — and  not  a  portion  of  it 
viewed  in  isolation. 

When  a  decision  is  reached,  the  survey  team's  recommendation  is  documented, 
shared  with  the  circuit  and  district  affected,  and  presented  to  the  Bankruptcy  Com- 
mittee's Subcommittee  on  Judgeships  which  accepts,  rejects,  or  modifies  the  team's 
recommendation  and  forwards  its  decision  to  the  Bankruptcy  Committee.  That  Com- 
mittee accepts,  rejects,  or  amends  its  subcommittee's  recommendation  and  then  for- 
wards the  resulting  recommendation  to  the  Judicial  Conference  for  approval.  The 
recommendations  of  the  Conference  are  then,  as  you  know,  forwarded  to  you  with 
the  request  that  the  judgeships  be  authorized. 

This  process  is,  I  believe,  the  most  sophisticated  and  comprehensive  process  used 
in  the  judiciary  for  assessing  resources  needs.  More  importantly,  it  is  also,  I  believe, 
well-reasoned  and  carefully  balanced. 

To  illustrate,  let  me  take  you  back  to  the  beginning  of  this  particular  judgeship 
process  to  demonstrate  how  seriously  the  judiciary  takes  its  duty  to  advocate  the 
creation  of  bankruptcy  judgeships  only  where  the  additional  judgeship  is  essential 
to  properly  administer  the  bankruptcy  system.  This  process  started  in  early  1993 
when  the  judicial  councils  requested  a  total  of  23  additional  bankruptcy  judgeships. 
After  completion  of  the  initial  review  procedures  and  onsite  surveys  of  the  identified 
districts  in  September  1993,  the  Judicial  Conference  transmitted  its  recommenda- 
tion to  Congress  for  the  creation  of  19  additional  bankruptcy  judgeships  in  15  judi- 
cial districts. 

Since  that  time,  the  judiciary  has  continued  to  reassess  the  pending  requests.  As 
a  result  of  a  combination  of  the  implementation  of  more  efficient  case  processing 
measures,  the  use  of  visiting  judges,  and  as  a  decrease  in  the  number  of  cases  filed 
during  a  two-year  period,  in  September  1995  the  Judicial  Conference  amended  its 
recommendation  and  reduced  its  request  for  new  bankruptcy  judgeships  from  19  to 
11,  with  six  of  the  11  requested  as  temporary  judgeships. 

As  a  result  of  our  ongoing,  careful  review  process,  the  Judicial  Conference  has  rec- 
ommended that  only  11  of  the  23  positions  initially  requested  by  the  judicial  coun- 
cil's be  authorized.  Thus,  the  Conference  has  said  "no"  to  the  12  other  requests.  In 
other  words  52%  of  the  requests  made  to  the  Judicial  Conference  were  denied. 

As  I  noted  earlier,  it  is  hard  to  recommend  against  a  district's  request  for  an  addi- 
tional bankruptcy  judgeship — in  effect,  rejecting  a  colleague's  request  for  help.  What 
is  much,  much  harder,  though,  is  telling  a  court  that  you  said  "yes"  to  a  short  time 
ago  that  the  "yes"  is  now  a  "no."  That  action  is  only  possible  because  of  the  common 
goal — to  administer  the  bankruptcy  system  as  a  whole — sometimes  requiring  one 
court  to  do  more  than  another. 

It  is  not  only  the  districts  whose  requests  are  denied  that  are  frustrated  by  the 
process.  The  districts  whose  requests  are  ultimately  recommended  are  frustrated 
also.  As  I  said  earlier,  this  process  began  in  early  1993.  It  is  three  years  later  and 
those  courts  which  were  struggling  under  a  caseload  too  large  to  handle  in  1993  are 
still  struggling.  Filings  are  increasing  all  across  the  country.  Consequently,  not  only 
are  there  new  filings — new  cases  to  be  handled  each  month,  but  the  backlog,  of  older 
pending  cases — which  also  need  judicial  attention — is  also  increasing.  The  day  to 
day  reality  of  such  a  situation  is  extremely  difficult  for  the  bankruptcy  judge.  You, 
Mr.  Chairman,  certainly  understand  this  type  of  situation.  A  similar  overwhelming 
workload  led  to  the  untimely  death  of  Judge  Thinnes.  This  tragic  example  also  high- 
lights that  one  judge  can  only  do  so  much  and  give  so  much. 
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Our  need  for  the  11  bankruptcy  judgeships  is  real  and  acute.  The  assistance  you 
have  given  to  the  bankruptcy  judiciary  many  times  in  the  past  is  desperately  needed 
again.  In  asking  for  your  help,  I  assure  you  that  this  request  for  new  bankruptcy 
positions  is  made  only  after  the  judiciary  has  taken  earnest  and  sincere  steps  to 
maximize  all  other  programs  to  meet  the  districts'  judgeship  needs  before  asking  for 
your  assistance.  Again,  thank  you  for  all  your  help. 

I  would  be  happy  to  answer  any  questions  that  you  may  have. 


Summary 


I  testify  as  a  representative  of  the  National  Conference  of  Bankruptcy  Judges.  My 
goal  is  to  share  with  you  my  experiences  as  a  participant  in  the  process  the  judici- 
ary uses  to  determine  how  many  additional  judgeship  positions  are  needed  to  prop- 
erly administer  the  bankruptcy  system.  My  view  is  that  of  a  judge-member  of  survey 
teams  that  review  individual  courts  and  then  make  recommendations  as  to  whether 
to  endorse  or  deny  a  circuit's  request  for  an  additional  judgeship. 

It  is  the  statutory  mission  of  the  Judicial  Conference  to  recommend  to  Congress 
the  number  of  bankruptcy  judges  needed.  After  receiving  requests  from  the  judicial 
councils  for  each  circuit,  the  Bankruptcy  Committee  determines  which  requests  re- 
quire on-site  surveys.  Survey  teams  conduct  numerous  local  interviews  and  review 
many  aspects  of  court's  and  judges'  practices.  After  the  on-site  survey,  the  survey 
team  reviews  the  data  gathered  and  carefully  and  methodically  considers  all  the  fac- 
tors and  methods  which  could  assist  in,  or  resolve  the  need  for,  additional  assist- 
ance. When  a  decision  is  reached,  the  Bankruptcy  Committee,  preceded  by  its 
Judgeship  Subcommittee,  decides  whether  to  accept,  reject  or  amend  the  rec- 
ommendation. This  is  forwarded  to  the  Judicial  Conference,  which  then  forwards  its 
recommendation  to  Congress. 

This  process  is,  I  believe,  the  most  sophisticated  and  comprehensive  process  used 
in  the  judiciary  for  assessing  resource  needs.  It  is  well-reasoned  and  carefully  bal- 
anced. All  participants  in  the  process  realize  that  bankruptcy  judgeships  are  expen- 
sive and  the  judiciary  must  assist  in  the  national  goal  of  reducing  federal  expendi- 
tures. As  a  result  of  an  ongoing,  careful  review  process,  the  Judicial  Conference  de- 
nied a  majority  of  the  requests  made  by  the  circuits  in  1993.  In  September  the  Judi- 
cial Conference  recommended  Congress  authorize  11  of  the  23  requested  positions, 
six  of  which  would  be  temporary. 

This  process  began  fully  three  years  ago,  and  the  courts  are  still  struggling  under 
caseloads  that  were  too  large  to  handle  in  1993  and  are  words  today.  Filings  are 
up  in  every  judicial  district,  and  during  the  last  quarter  of  1995,  filings  nationwide 
were  up  21%  over  the  year  before.  I  can  assure  you  that  this  request  was  made  only 
after  the  judiciary  has  taken  earnest  and  sincere  steps  to  find  alternative  methods 
to  meet  judgeship  needs.  The  assistance  you  have  given  the  bankruptcy  judiciary 
many  times  in  the  past  is  desperately  needed  again.  Thank  you  for  hearing  our  re- 
quests. 

Senator  Grassley.  Thank  you  both. 

Before  I  ask  questions  of  both  of  you,  Senator  Feinstein  is  a 
member  of  this  committee,  not  of  this  subcommittee,  but  she  has 
a  statement  that  she  would  like  placed  in  the  record.  It  makes  ref- 
erence to  and  backs  up  your  request  for  judges  for  the  Central  Dis- 
trict of  California. 

I  also  have  a  statement  for  Howell  Heflin,  and  both  of  those  will 
be  made  a  part  of  the  record. 

[The  prepared  statements  of  Senators  Feinstein  and  Heflin  fol- 
low:] 

Prepared  Statement  of  Hon.  Dianne  Feinstein,  a  U.S.  Senator  From  the 
State  of  California 

California  has  too  many  bankruptcy  cases  for  the  current  number  of  bankruptcy 
judges,  and  it  is  our  responsibility  to  increase  the  number  of  judges  serving  Califor- 
nia's Central  District  where  the  bulk  of  the  state's  cases  occur.  It  is  that  simple. 
Legislation  currently  before  Congress  would  authorize  four  new  permanent  judge- 
ships, even  though  current  workload  would  justify  a  request  of  more  than  twice 
that.  This  is  reasonable  legislation  that  will  significantly  ease  the  burden  on  Califor- 
nia's overworked  bankruptcy  courts. 
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Let  me  present  the  committee  with  some  of  the  facts.  In  March  1991,  the  Judicial 
Conference  adopted  standards  for  assessing  requests  for  more  judgeships.  For  the 
bankruptcy  courts,  that  standard  was  established  as  1,500  annual  case  related 
hours  per  judge;  anything  in  excess  was  to  be  recognized  as  an  indicator  of  the  need 
for  additional  judges. 

In  Fiscal  Year  1992,  the  Central  District  of  California — which  encompasses  the 
counties  of  Los  Angeles,  Orange,  San  Bernardino,  Riverside,  Ventura,  Santa  Bar- 
bara, and  San  Luis  Obispo — had  a  per  judge  caseload  of  2,144  hours.  In  1993  the 
caseload  was  2,127  hours,  in  1994  it  was  2,084. 

The  Central  District's  bankruptcy  caseload  in  1995  was  approximately  1,900 
hours,  as  compared  to  the  national  average  of  a  little  over  1,100  hours.  Thus, 
Central  District  judges  are  handling  caseloads  more  than  75  percent  larger  than  the 
national  average. 

To  put  this  in  a  broader  context,  the  Central  District  of  California  has  6  percent 
of  the  nation's  bankruptcy  judges,  but  handles  11  percent  of  the  nation's  bankruptcy 
cases. 

And  we  cannot  expect  that  this  situation  will  get  any  better.  The  Census  Data 
from  1990  showed  that  the  Central  District  of  California  had  a  population  of  15.1 
million,  while  the  second  largest  district,  the  Northern  District  of  Illinois,  had  only 
8  million.  The  Central  District  is  home  to  two  of  the  nation's  most  populous  coun- 
ties— Los  Angeles  and  Orange — and  is  also  home  to  two  of  the  fastest-growing  coun- 
ties in  the  nation — Riverside  and  San  Bernardino. 

The  population  growth,  and  thus  the  caseload,  of  the  Central  District  is  only  pre- 
dicted to  increase.  By  the  year  2000  the  population  of  California's  Central  District 
is  expected  to  exceed  18  million  people,  and  by  the  year  2020  it  is  projected  to  be 
home  to  well  over  24  million  people. 

Again,  the  request  by  the  Central  District  to  authorize  four  new  bankruptcy 
judges  is  more  than  reasonable,  and  Congress  has  the  responsibility  to  our  judges 
and  our  citizens  to  address  the  serious  shortfall  currently  faced  by  our  bankruptcy 
courts. 

Thank  you. 


Prepared  Statement  of  Hon.  Howell  Heflin,  a  U.S.  Senator  From  the  State 

of  Alabama 

Today  we  will  be  hearing  testimony  regarding  two  important  issues.  First,  we  will 
hear  from  the  Judiciary  regarding  the  proposal  for  additional  bankruptcy  judges.  In 
their  testimony  they  discuss  the  case  weight  system  used  by  the  Judicial  Conference 
when  they  recommend  the  need  for  new  judgeships.  Second,  we  will  hear  from  the 
Administrator  of  the  Executive  Office  of  the  United  States  Trustees  as  well  as  ex- 
perts in  the  bankruptcy  community.  These  individuals  will  give  us  an  overview  of 
the  progress  and  the  direction  of  the  future  of  the  United  States  Trustee  Program. 

I  would  like  to  thank  Senator  Grassley  for  holding  this  hearing.  I  also  would  like 
to  thank  in  advance  the  members  of  the  panels  of  their  time. 

As  stated  by  Judge  Magnuson  in  his  testimony,  it  is  difficult  to  predict  the  needs 
of  any  entity,  especially  one  such  as  the  bankruptcy  court,  which  is  so  tied  to  the 
economic  situation  of  a  state,  region,  or  country.  According  to  the  most  current  num- 
bers as  provided  by  the  Administrative  Office  of  the  Courts,  the  total  number  of 
bankruptcy  filings  in  federal  courts  has  soared  to  well  above  the  900,000  mark  as 
compared  with  832,000  for  the  same  12-month  period  ending  in  December  1994. 

If  the  Judicial  Conference  simply  looked  at  the  number  of  overall  cases  filed  they 
would  certainly  be  asking  for  more  than  11  judgeships,  all  of  which  would  be  perma- 
nent. It  is  because  of  the  use  of  a  weighted  case  system  along  with  other  relevant 
factors  that  the  Judicial  Conference  in  their  recommendation  to  Congress  is  specific 
as  to  the  location  and  performance  of  a  judgeship. 

The  use  of  a  weighted  caseload  takes  into  account  the  time  and  complexity  of  the 
differing  types  of  cases  filed  in  the  bankruptcy  court.  This  system  adopted  in  1991 
by  the  Judicial  Conference,  seems  to  work,  as  shown  through  the  Conference's  ac- 
tions, in  which  nine  judgeships  vacancies  remain  unfilled  due  to  the  shift  in  filings 
away  from  those  court's  dockets.  This  is  a  responsible  action  which  I  fully  support. 

I  believe  that  it  is  important  that  we  emphasize  the  type  of  judgeships  rec- 
ommended by  the  Judicial  Conference.  Of  the  eleven  judgeships  recommended,  six 
are  temporary.  This  temporary  designation  recognizes  that  there  has  been  a  shift 
in  cases  filings  which  may  be  due  to  temporary  circumstances.  Of  the  remaining  five 
judgeships,  four  are  in  the  Central  District  of  California  and  one  is  in  Maryland. 

In  the  Maryland  and  in  the  Central  District  of  California,  even  after  the  addition 
of  the  new  judgeships,  the  caseload  of  bankruptcy  judges  will  still  be  above  the  na- 
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tional  average  caseload.  Furthermore,  the  Central  District  of  California  is  leading 
the  nation  in  overall  filings  in  the  bankruptcy  court. 

Although  the  weighted  caseload  system  should  be  reviewed  on  a  regular  basis  and 
if  necessary  modified,  I  believe  it  is  a  fair  and  correct  means  of  addressing  the 
changing  needs  for  bankruptcy  judgeships  throughout  the  country. 

The  United  States  Trustee  Program  was  established  by  the  Congress  as  a  pilot 
program  in  1978  and  was  expanded  to  all  states  except  Alabama  and  North  Caro- 
lina in  1986.  This  program's  primary  mission  is  to  promote  the  integrity  of  the 
bankruptcy  system  through  oversight  of  trustees  and  debtors,  and  litigation  in  the 
bankruptcy  courts.  To  my  knowledge  they  have  accomplished  part  of  their  mission 
and  have  enhanced  the  integrity  of  the  system. 

It  has  come  to  my  attention  that,  probably  while  intending  to  provide  oversight 
of  the  bankruptcy  system  the  U.S.  Trustee  program  may  have  lost  sight  of  the  origi- 
nal intentions  Congress  had  in  mind.  I  believe  that  the  Congress  intended  the  pro- 
gram to  be  dispersed  throughout  the  country  so  as  to  be  responsive  to  the  needs 
of  bankruptcy  system  which  varies  in  the  different  regions  throughout  the  country. 
Although  general  guidance  should  be  supplied  from  Washington,  a  Washington- 
based  bureaucracy  should  not  be  created.  The  Executive  Office  should  be  for  general 
assistance  and  guidance  with  the  field  offices  making  specific  decisions  relating  to 
the  unique  practices  in  their  regions. 

The  Executive  Office  of  the  U.S.  Trustee  has  recently  promulgated  national  guide- 
lines of  conduct  for  the  standing  trustees  under  Chapter  13.  Although  these  guide- 
lines are  generally  a  good  idea  it  should  be  remembered  that  currently  the  Chapter 
13  program  has  proved  the  most  efficient  program  for  getting  money  from  the  debtor 
to  the  unsecured  creditor.  This  cost  efficiency  is  proven  by  a  1994  report  which 
shows  that  during  a  single  year  Chapter  13  disbursed  $1.8  billion  at  an  overhead 
cost  of  6.85%,  as  compared  to  $1,754  disbursed  over  two  years  in  Chapter  7  at  an 
overhead  cost  of  25%.  Since  Congress  authorizes  up  to  10%  overhead  cost  for  Chap- 
ter 13,  yet  it  remains  under  7%,  it  seems  that  more  guidelines  may  not  be  the  over- 
sight Chapter  13  requires. 

The  effectiveness  of  this  Chapter  13  system  hinges  upon  the  service  it  supplied 
the  creditors,  courts  and  debtors.  It  is  imperative  that  enforcement  of  budget  re- 
straint on  standing  trustees  by  the  U.S.  Trustee  not  hinder  the  services  supplied. 

1  believe  that  the  U.S.  Trustee  program  should  focus  on  assisting  the  trustee  in 
achieving  better  results,  rather  than  potentially  micro-managing  the  administrative 
costs  of  the  trustee. 

Finally,  I  would  like  to  address  the  U.S.  Trustee  budget  request  for  FY  1997.  I 
am  aware  of  the  budget  deficit  now  faced  by  the  program  due  to  the  decline  in 
Chapter  11  filings.  I  agree  that  the  program  needs  to  have  a  more  evenly  distrib- 
uted source  of  funding  to  insure  level  budgets.  I  also  believe  that  in  the  time  of 
budget  constraints  every  effort  should  be  made  by  all  government  agencies  to  find 
ways  to  be  more  efficient  with  less  funds.  It  should  not  be  taken  for  granted  in  the 
fee  increase  requested  in  the  FY  1997  budget  that  for  every  dollar  taken  out  of  the 
bankruptcy  system  one  less  dollar  is  paid  to  creditors.  I  believe  that  it  is  important 
to  weigh  all  alternatives  before  adding  fees  to  debtors  and  creditors  of  the  bank- 
ruptcy system. 

I  look  forward  to  the  testimony  of  all  the  witnesses. 

Senator  Grassley.  I  have  questions  directed  at  each  of  you  spe- 
cifically, but  that  does  not  preclude  each  of  you  joining  in  with  the 
other. 

I  will  start  with  you,  Judge  Magnuson — and  do  not  hesitate  if 
you  feel  that  the  premise  of  my  question  is  wrong;  I  am  here  to 
learn  as  well  as  to  listen  to  your  point  of  view  and  to  ask  you  ques- 
tions, so  you  can  feel  free  to  tell  me  that. 

A  lot  of  materials  were  provided  to  me  in  the  subcommittee,  and 
some  of  these  contain  statements  that  bankruptcy  filings  appear  to 
be  rising.  But  the  graphs  provided  by  the  Conference  for  each  juris- 
diction tell  a  somewhat  different  story. 

For  example,  in  the  Eastern  District  of  Michigan,  we  have  a  situ- 
ation where  filings  have  declined  for  the  last  3  years;  in  the 
Central  District  of  California,  filings  have  trended  down  in  the  last 

2  years.  In  fact,  in  virtually  all  the  districts,  filings  are  down  from 
the  peaks  reached  in  1993,  although  1995  shows  some  increases. 
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Given  this  fact,  could  you  explain  the  methodology  used  to  justify 
these  requests  at  this  time,  where  the  trend  has  generally  been 
down,  instead  of  3  years  ago,  when  the  filings  were  higher — now 
instead  of  3  years  ago  is  basically  the  question. 

Judge  MAGNUSON.  Senator,  I  will  do  the  best  I  can  with  respect 
to  it.  If  you  recall,  the  statute  provides  that  we  report  to  Congress 
every  other  year  with  respect  to  the  subject  of  requests  for  addi- 
tional bankruptcy  judges.  In  the  other  year,  we  review  the  need  of 
continuing  judgeships  in  the  various  districts  throughout  the  Unit- 
ed States. 

Two  years  ago,  the  Judicial  Conference  approved  19  judgeships 
throughout  the  United  States.  However,  that  bill  was  not  pushed 
in  the  Congress,  and  the  reason  for  that  was  that  we  found  this 
rather  unusual — for  the  first  time  in  many,  many  years,  there  was 
in  fact  a  declining  number  of  filings  generally  throughout  the  coun- 
try, and  as  a  result,  we  did  not  come  forward. 

However,  we  found  last  year  that  filings  that  had  been  on  a 
downward  trend  for  2  years  started  to  turn  back  up.  That,  as  I  ref- 
erenced in  my  comments,  continuing  increase  now  appears  to  be  in 
place,  and  therefore,  while  filings  had  fallen  off  for  a  period  of  time, 
they  turned  the  other  way. 

As  you  know  on  the  subject  of  bankruptcy,  certainly  if  we  go  back 
15  years  or  thereabouts,  a  grave  crisis  occurred  in  your  home  State 
of  Iowa  during  the  so-called  farm  crisis,  and  there  were  substantial 
increases  in  filings  because  of  economic  conditions  of  the  Midwest. 
That  oftentimes  occurs  regionally,  that  there  will  be  decreases  and/ 
or  increases  in  filing. 

We  are  in  the  unique  situation  now,  because  these  filings  tend 
to  be  going  up  across  the  country.  I  suspect — although  I  have  not 
taken  the  time  right  at  this  moment  to  look  at  the  Eastern  District 
of  Michigan;  it  may  well  be  that  they  certainly  were  down  for  the 
last  2  years — I  expect  they  were.  But  I  think  you  will  find  them 
even  in  the  Eastern  District  of  Michigan  going  up.  In  the  Central 
District  of  California,  they  are  going  up  dramatically.  In  the  last 
quarter,  we  have  seen  somewhere  in  the  area  of  16-  to  25-percent 
increases  in  the  Central  District  of  California,  the  Los  Angeles 
area. 

I  think  the  work  requirements  are  no  greater  anywhere  in  the 
country  than  they  are  in  the  Los  Angeles  area.  The  judges  there 
are  just  simply  overwhelmed  with  the  amount  of  work.  It  is  a  very 
large  court,  but  there  is  a  tremendous  number  of  filings  occurring 
in  central  California. 

I  hope  that  responds  to  your  question. 

Senator  Grassley.  I  think  so.  Let  me  follow  up  more  specifically. 
The  Judicial  Conference  originally  approved  requests  for  additional 
judgeships  in  September  1993. 

Judge  MAGNUSON.  That  is  correct. 

Senator  GRASSLEY.  So  why  weren't  the  requests  acted  upon  back 
then? 

Judge  MAGNUSON.  They  are  not  acted  upon  because  we  found,  to 
our  surprise,  as  we  came  through  the  year  of  1993  and  into  1994, 
that  the  filings  were  continuing  to  go  down.  There  was  an  unex- 
pected downturn,  and  that  downturn  has  dramatically  turned 
around.  I  think  empirical  data  will  support  that  in  fact,  the  upturn 
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that  is  occurring  today  is  to  a  large  degree  because  of  the  vast 
amount  of  consumer  debt  that  exists  in  our  country.  But  there  is 
a  dramatic  increase  that  is  now  occurring. 

Senator  Grassley.  This  committee  has  periodically  been  called 
upon  to  approve  the  Conference's  request  for  additional  bankruptcy 
judges,  as  we  have  made  very  clear  here  today.  I  suppose  it  seems 
as  though  we  are  kind  of  continually  having  to  either  authorize  or 
appropriate  requests  pending.  Based  on  the  Conference's  projec- 
tions of  new  filings,  it  seems  inevitable  that  sooner  or  later,  we  will 
put  these  11  judges  on  board,  and  we  will  be  getting  another  re- 
quest in  the  near  future.  It  is  just  the  way  the  process  goes. 

In  its  Long-Range  Plan  for  the  Federal  Courts  published  last  De- 
cember, the  Judicial  Conference  projected  what  they  termed  "a 
nightmarish  scenario"  in  terms  of  the  number  of  article  3  judges 
that  will  be  needed  by  the  year  2020.  Has  the  Conference  consid- 
ered what  the  long-term  future  of  the  bankruptcy  bench  will  look 
like? 

Judge  MAGNUSON.  In  specifics,  the  answer  is  no.  In  a  general 
way,  the  answer,  I  think,  does  comport  with  the  comments  that  you 
have  made.  Assume  that  the  jurisdiction  of  the  bankruptcy  court 
remains  the  same  as  it  is — now,  whether  it  will  or  not,  neither  you 
nor  I  can  project.  There  are  representatives  of  the  Bankruptcy 
Commission  that  is  currently  doing  its  work,  and  that  may  change 
the  overall  process.  But  assuming  that  the  jurisdiction  remains  the 
same,  assuming  that  debt  loads  continue  to  increase  as  they  have, 
the  potentiality  is  certainly  as  you  have  provided.  After  all,  in 
1984,  there  were  232  authorized  bankruptcy  judges;  today  there 
are  326,  and  we  are  asking  for  11  more. 

However,  I  caution  you  that  there  is  also  another  side  to  this 
coin.  Currently,  there  are  10  judgeships  that  the  various  circuit 
councils  throughout  the  United  States  are  deliberately  holding 
open  with  the  consultation  of  Congress  and  not  filling  those  posi- 
tions because  in  those  areas,  the  demand  for  the  judgeships  has  di- 
minished and  therefore  is  felt  not  to  be  needed  at  the  present  time. 

We  anticipate  that  there  may  be  some  additional  situations  of 
that  nature  in  the  studies  that  are  currently  going  on  throughout 
the  country,  and  we  in  fact  will  be  looking  at  that  at  our  meeting 
in  June  of  this  year. 

Senator  GRASSLEY.  Well,  considering  that  20-20  speculation  on 
the  part  of  article  3  judges — as  they  term  it,  "a  nightmarish  sce- 
nario"— and  then  considering  the  fact  that  the  number  of  bank- 
ruptcy cases  dwarfs  the  number  of  cases  in  article  3  courts,  doesn't 
that  mean  that  this  number  of  300-some  that  you  gave  us  would 
soon  come  out  a  tremendous  amount  of  judges,  like  1,000,  1,200, 
1,500? 

Judge  Magnuson.  I  think  not,  Senator,  and 

Senator  Grassley.  I  mean  by  the  year  2000. 

Judge  Magnuson.  No;  frankly,  I  think  not.  The  reason  for  that 
is  that  in  bankruptcy,  while  we  are  discussing  raw  numbers  in  fil- 
ing, there  is  a  dramatic  difference  in  the  amount  of  work  that  is 
performed  by  a  bankruptcy  judge — and  it  is  described  in  the  re- 
ports that  you  have — as  it  relates  to  the  various  types  of  bank- 
ruptcy filings,  and  depending  on  the  chapter  within  which  a  matter 
is  filed,  it  depends  upon  the  amount  of  judicial  time  that  is  in- 
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volved.  And  in  fact,  at  the  current  time,  while  filings  are  up  dra- 
matically and  therefore  more  work,  there  is  a  second  side  to  that 
coin,  and  that  side  of  the  coin  is  that  in  the  area  of  chapter  11,  the 
reorganization  chapter  of  the  businesses,  the  number  of  those  fil- 
ings currently,  nationally,  is  down.  Chapter  11  tends  to  be  an  area 
where  there  is  a  fair  amount  of  work. 

So  I  think  nightmarish  increases  would  be  a  misnomer;  in- 
creases, yes;  I  do  anticipate  the  potentiality  of  increases,  and  it 
would  be  wrong  not  to  say  so. 

I  would  also  come  back  and  emphasize  again  that  while  we  are 
asking  for  11  judgeships  today  in  various  areas  of  the  country,  we 
are  in  fact  holding  100  judgeships  open  at  the  present  time  in  other 
areas  of  the  country  because  they  are  currently  not  needed. 

Senator  Grassley.  Should  we  deauthorize  those  vacant  positions 
so  that  we  do  not  have  any  overall  increase? 

Judge  MAGNUSON.  Senator,  I  would  beg  of  you  not  to  do  so,  and 
the  reason  why  I  do  that  is  simply  this.  As  you  know  in  your  expe- 
rience, the  number  of  bankruptcy  filings  in  a  given  area  of  the 
country  can  dramatically  change  overnight,  yet  we  are  looking  at 
a  situation  where  often,  it  is  4  years  from  the  time  that  we  start 
the  study  of  the  need  for  the  judgeship  until  we  receive  the  author- 
ization. Then,  after  a  judgeship  is  authorized,  to  get  through  the 
FBI  reports  and  all  the  other  things  that  go  on,  it  takes  about  a 
year  to  put  a  judgeship  on  board. 

So  the  process  gets  to  be  very  long,  and  therefore,  we  ask  that 
you  please  leave  this  with  the  judicial  councils,  certainly  with  con- 
gressional consultation. 

Senator  Grassley.  Well,  let  us  go  back  to  that  planning  docu- 
ment, and  it  may  be  a  philosophical  question,  but  let  me  get  your 
expertise  on  it.  It  speaks  about  the  unlimited  increase  in  the  num- 
ber of  judges — this  would  be  article  3  judges,  of  course — is  seen  as 
very  damaging  to  the  courts  as  collegial  bodies.  The  report  states 
that: 

The  vision  of  coherence  and  consistency  in  decisional  law  likely  would  be  illusory. 
Federal  law  would  be  a  battle,  with  no  one  judge  capable  of  comprehending  the  en- 
tire corpus  of  Federal  law  or  even  the  law  of  his  or  her  own  circuit. 

So  my  question  is:  Shouldn't  we  have  the  same  concern  with  re- 
spect to  the  ever-increasing  number  of  bankruptcy  judges?  In  fact, 
hasn't  this  already  happened  in  the  Central  District  of  California, 
with  judges  ruling  different  ways  on  the  same  issue,  as  for  exam- 
ple, valuations  of  assets? 

Judge  MAGNUSON.  Senator,  I  hope  I  am  answering  your  question. 
I  will  do  the  best  I  can.  First  of  all,  let  me  say  with  a  disclaimer 
that,  while  I  am  an  article  3  judge,  I  believe  that  the  planning  doc- 
ument to  which  you  are  referring,  the  long-range  plan,  concerns  it- 
self primarily  in  the  area  of  ever-expanding  Federal  jurisdiction  as 
it  relates  to  both  criminal  and  civil  cases 

Senator  Grassley.  So  blame  Congress  for  that. 

Judge  MAGNUSON  [continuing].  The  fact  is  that  that  is  what  is 
really  being  talked  about.  The  jurisdiction  of  the  bankruptcy  court 
is  relatively  stable,  and  therefore  I  do  not  think  the  same  planning 
issues  are  really  involved  in  bankruptcy.  I  think  there  is  a  consen- 
sus amongst  executive,  legislative,  and  judicial  branches  as  to  the 
principal  role  of  bankruptcy. 
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Now,  as  to  your  question  with  respect  to  valuation  issues  in  the 
Central  District  of  California,  quite  candidly,  I  have  a  tough  time 
in  Minnesota  figuring  out  what  my  colleague  down  the  hall  did  in 
the  last  case,  so  I  certainly  cannot  comment  as  to  specific  valu- 
ation-type differences  in  central  California,  and  I  am  frankly  unfa- 
miliar with  it. 

Senator  Grassley.  Well,  beyond  the  planning  document  that  I 
just  referred  to — and  this  is  not  a  question,  it  is  just  a  followup 
comment — I  have  been  doing  some  reading  for  another  project  this 
subcommittee  is  doing,  and  there  is  some  scholarly  writing  by 
judges,  suggesting  that  there  is  a  problem  with  the  more  judges 
you  have,  particularly,  I  suppose,  at  the  circuit  court  level — the 
more  judges  you  have,  the  more  conflicts  you  have,  and  really,  the 
more  problems  you  have,  rather  than  with  a  smaller  number  of 
judges. 

Judge  MAGNUSON.  Senator,  that  is  correct,  and  I  think  judges 
agree  to  that.  However,  there  is  also  the  other  factor,  and  you  have 
experienced  this  in  your  own  illustrious  career  from  your  area,  that 
there  is  a  limit  to  the  amount  of  work  that  a  human  being  can  do, 
and  I  can  genuinely  say  we  have  reached  that  limit  in  bankruptcy. 

Senator  Grassley.  Well,  you  are  speaking  for  bankruptcy 

Judge  Magnuson.  That  is  right. 

Senator  Grassley  [continuing].  But  in  the  other  cases,  though, 
I  think  you  have  a  situation  where  these  scholarly  approaches  to 
this  principle  I  just  enunciated  is  saying  we  are  creating  some  of 
this  problem.  I  mean,  more  people  may  create  more  work,  and 
more  people  do  not  necessarily  make  the  court  more  efficient. 

Judge  Magnuson.  Well,  but  the  problem  with  that  comment  is 
that  when  a  case  is  filed  in  any  court,  the  parties  involved  are  enti- 
tled to  fast,  inexpensive  and  judicious  determination  of  that  case. 
That  means  that  when  a  case  is  filed,  the  judge  will  deal  with  the 
issue. 

Now,  it  can  lead  to  more  disparity  by  having  more  human  beings 
doing  a  particular  thing,  but  the  reality  is  that  that  work  must  be 
met  by  a  judge. 

Judge  Anderson,  would  you  like  to  comment? 

Judge  Anderson.  The  only  thing  I  would  like  to  add  to  that  is 
that  I  am  sure  in  the  day  when  they  only  had  50  district  judges, 
they  were  very  cordial  with  each  other,  and  the  decisions  were 
clear.  But  50  judges  clearly  could  not  take  care  of  it,  so  we  had  to 
move  to  200,  then  to  400;  and  what  the  future  holds,  I  do  not  think 
we  can  say. 

But  with  reference  to  bankruptcy,  I  think  the  system  we  have  set 
in,  where  cases  drop  off,  and  you  go  out  and  examine  to  see  what 
has  happened  there,  and  a  determination  is  made  that  that  va- 
cancy should  not  be  filled  when  it  comes  open,  would  limit  us  in 
the  number  of  judges  we  have  until  the  workload  increases  and  we 
have  to  put  them  on.  So  I  am  not  sure  I  am  in  a  position  to  say 
how  many  we  will  end  up  with  in  2000  or  2002. 

Senator  GRASSLEY.  Thank  you.  I  have  two  followup  questions, 
and  then  I  will  turn  to  my  colleague  from  Wisconsin  and  let  him 
make  an  opening  statement  and  ask  questions. 

Again,  this  may  be  beating  a  dead  horse,  but  I  want  to  refer  to 
the  long-range  plan.  And  if  you  simply  want  to  say,  "Well,  Grass- 
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ley,  you  ought  to  understand  that  there  is  no  relationship  between 
the  district  court  problems  and  what  the  planning  document  says 
about  that  versus  bankruptcy,"  but  I  want  to  ask  if  you  would  not 
agree  that  the  same  principle  should  also  apply  to  bankruptcy 
judges,  and  this  is  in  regard  to  the  long-range  plan,  recommending 
that  the  growth  of  article  3  judgeships  be  carefully  controlled  and 
that  the  Judicial  Conference  should  use  only — and  these  are  their 
words — "up-to-date,  comprehensive  methods  to  evaluate  needs." 

Judge  MAGNUSON.  With  that,  I  agree,  definitely. 

Judge  Anderson.  We  also  agree. 

Senator  Grassley.  OK  What  is  the  policy  regarding  intracircuit 
transfer  of  judges,  and  has  this  been  considered  in  the  districts  for 
which  new  judges  are  requested,  and  has  there  been  an  estimate 
of  the  cost  of  adding  these  1 1  judges? 

Judge  MAGNUSON.  I  will  take  the  latter  part  of  your  question 
first,  because  it  is  just  in  my  mind.  The  cost  of  a  bankruptcy  judge 
the  first  year  in  existence — because  you  have  to  buy  furniture  and 
books  and  things  like  that — is  about  $750,000.  Therefore,  the  cost 
of  a  continuing  chamber  judge  in  bankruptcy  is  roughly  $650,000, 
give  or  take,  with  respect  to  that. 

Now,  as  it  relates  to  the  overall  continuing  operation  with  re- 
spect to  these,  I  think  I  would  really  reflect  back  to  my  prior  testi- 
mony, that  we  have  done  the  best  we  can  to  develop  intracircuit 
assignments — that  is,  working  from  one  area  to  another — and  an- 
other side,  intercircuit. 

For  instance,  I  have  a  recalled  colleague,  Judge  Connelly  from  St. 
Paul,  who  at  one  time  did  a  lot  of  work  in  Iowa,  who  is  currently 
sitting  full-time,  sharing  his  time  between  the  Southern  District  of 
New  York  in  White  Plains  and  the  Eastern  District  of  New  York 
somewhere  on  Long  Island — I  am  not  sure  which  community.  He 
is  a  recalled  judge  performing  this  function.  I  give  that  as  an  anec- 
dotal comment.  But  there  are  large  numbers  of  these  voluntary  ef- 
forts taking  place  with  judges  leaving  their  homes  and  going  to  an- 
other area  to  assist  where  the  need  is  so  desperate. 

The  judges  in  Alaska  have  been  in  southern  California,  really  on 
a  full-time  basis.  Judge  Conrad  of  New  Hampshire  has  given  a 
great  deal  of  help  in  New  York.  The  examples  can  go  on  and  on. 

Unfortunately,  we  cannot  tell  you  exactly  how  many  people  with- 
in their  own  circuits  work,  because  we  do  not  have  any  records  of 
that.  We  are  trying  to  make  some  contacts  with  the  circuit  councils 
to  get  an  answer  to  that  aspect  of  the  question,  but  we  do  not  have 
an  answer  at  this  time.  I  expect  that  we  can  get  one,  but  we  do 
not  have  it  now. 

Senator  Grassley.  Wouldn't  it  be  important  to  have  that  infor- 
mation, though? 

Judge  MAGNUSON.  Oh,  yes;  we  agree,  yes.  It  is  just  that  it  is  not 
real  easy  to  get — and  if  I  may  take  just  a  moment. 

Senator  Grassley.  Certainly. 

Judge  Magnuson.  The  reason  why  it  is  difficult  to  get  is  that 
judges,  as  you  well  know  with  your  long  collegial  relationship  with 
them,  are  people  who  see  a  need  someplace,  and  they  talk  with 
each  other  collegially,  and  they  work  out  a  situation.  I  can  tell  you 
that  in  my  circuit,  the  eighth  circuit,  a  judge  from  Kansas  City  who 
has  a  great  deal  of  talent  in  settling  cases  voluntarily  came  up  to 
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Minneapolis  to  assist  a  Minneapolis  judge  who  had  a  lot  of  dif- 
ficulty in  a  series  of  complex  bankruptcy  cases.  The  person  came 
to  Minneapolis,  helped  to  resolve  the  problem,  went  back  to  Kansas 
City,  and  I  learned  about  it  about  2  months  later.  There  really  is 
very  little  of  a  formal  record  of  it. 

Senator  Grassley.  Thank  you. 

Judge  Anderson,  go  ahead. 

Judge  Anderson.  If  I  may  add  one  thing,  the  fourth  circuit  has 
a  list  of  all  bankruptcy  judges,  and  I  am  proud  to  say  that  everyone 
in  the  fourth  circuit  is  on  that  list.  Any  time  any  court  gets  behind, 
they  may  pull  from  that  list  and  put  them  right  in  there.  We  do 
not  go  and  stay  for  2  or  3  days  at  a  time;  we  do  not  generally  go 
down  and  run  up  a  big  bill  in  a  motel.  But  we  generally  try  to  drive 
down,  take  care  of  it  and  get  the  caseload  split  up,  and  come  back 
home. 

I  think  you  would  find  that  true  throughout  the  United  States. 
I  do  not  think  it  is  just  the  fourth  circuit. 

Senator  Grassley.  Senator  Feingold. 

Senator  Feingold.  Thank  you  very  much,  Mr.  Chairman. 

I  understand  that  you  noted  the  absence  of  our  friend  and  col- 
league from  Alabama,  and  I  understand  that  his  statement  has 
been  included  in  the  record,  and  I  would  ask  further  that  he  be  al- 
lowed to  ask  any  additional  written  questions  that  he  may  desire. 

Senator  Grassley.  Yes,  and  I  should  make  an  announcement  on 
that.  You  can  expect  members  who  could  not  be  here,  and  even  my- 
self perhaps,  to  submit  some  questions  for  answer  in  writing,  and 
we  would  like  to  have  an  answer  back  in  a  couple  of  weeks. 

Senator  FEINGOLD.  Thank  you,  Mr.  Chairman. 

I  have  no  further  opening  statement,  but  would  this  be  the  ap- 
propriate time  to  ask  a  couple  of  questions? 

Senator  Grassley.  Yes. 

Senator  FEINGOLD.  Thank  you,  Mr.  Chairman. 

As  I  understand,  according  to  Judge  Magnuson's  testimony,  the 
Judicial  Conference  determined  in  1991  that  generally,  before  a 
new  judgeship  would  be  considered,  a  district  should  have  a 
weighted  caseload  of  at  least  1,500  annual  waived  filings  per  judge; 
and  at  that  time,  the  1,500  figure,  as  I  understand,  was  15  to  20 
percent  higher  than  the  national  average  per  bankruptcy  judge. 

Does  this  percentage  above  the  national  average  per  judge  reflect 
the  current  national  average,  or  has  there  been  an  increase  or  de- 
crease overall  since  1991,  and  what  effect  has  whatever  the  answer 
is  had  on  your  recommendation  process? 

Judge  Magnuson.  In  response  to  your  question,  I  think  it  has  re- 
mained approximately  the  same.  These  are  weighted  caseload 
hours  of  work  by  the  judge. 

I  think  I  need  to  make  a  comment  on  the  record,  if  I  may,  that 
judges  who  are  working  1,500  weighted  caseload  hours  are  not 
working  just  1,500  hours.  There  is  an  average  of  about  700  hours 
of  additional  work  that  is  not  directly  related  to  individual  cases 
in  the  work  of  a  judge  in  performing  his  or  her  function.  So  you 
can  generally  add  about  700  hours  to  that  number. 

And  in  terms  of  the  percentage,  at  the  end  of  1995,  the  average 
judge's  weighted  caseload  was  1,214  hours,  and  if  we  do  the  arith- 
metic to  respond  to  your  question,  I  think  the  average  has  re- 
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mained  approximately  the  same  in  terms  of  requests  for  additional 
judgeships  as  they  move  above  that  1,500  weighted  caseload-hour 
figure. 

Senator  Feingold.  Thank  you. 

If  there  is  a  continued  need  for  bankruptcy  judgeship  positions, 
what  is  the  process  that  is  used  to  determine  whether  to  extend  it 
as  a  temporary  judgeship  or  to  make  it  permanent? 

Judge  MAGNUSON.  The  criteria  that  you  will  see,  as  when  we  are 
making  a  request  here  for  six  temporary  and  five  permanent,  is 
that  after  the  judgeship  is  in  place,  if  the  average  weighted  case- 
load of  that  court  is  more  than  1,500  hours,  then  we  request  a  per- 
manent judgeship.  If  it  is  less  than  1,500  hours,  then  we  are  re- 
questing a  temporary  judgeship. 

Senator  FEINGOLD.  Finally,  pursuant  to  the  Bankruptcy  Reform 
Act  of  1994,  chapter  13  was  made  more  eligible  to  debtors  with  the 
increased  dollar  limitation  on  secured  and  unsecured  debt.  Your 
current  case  weight  system  is  based  on  the  pre- 1994  act's  lower 
debt  limits  under  chapter  13.  Has  the  Judicial  Conference  consid- 
ered making  adjustments  in  the  weight  given  to  chapter  13  cases 
based  on  the  potential  increased  complexity  of  the  high  debt  limit 
chapter  13  cases  you  currently  have  and  the  ones  that  are  being 
filed? 

Judge  MAGNUSON.  The  answer  to  the  question  is  no,  we  have  not. 
We  do  not  have  very  much  anecdotal  evidence  when  the  transfer 
was  from,  I  think,  $350,000  to  $1  million,  which  is  the  small  busi- 
ness number  now,  in  that  change.  Undoubtedly,  there  is  some  addi- 
tional work  involved  because  of  this  increase  in  valuation,  but  we 
do  not  have  any  specific  information. 

Quite  candidly,  most  of  our  attention  on  working  out  our  weight- 
ed caseload  work  has  been  directed  currently  in  the  area  of  chapter 
11  as  opposed  to  chapter  13.  I  suspect  that  if  information  comes  in 
that  we  are  unfair  in  one  way  or  another  with  this,  we  certainly 
would  write  up  data  information. 

Senator  FEINGOLD.  Mr.  Chairman,  I  would  just  add  that  this  is 
the  first  time  for  me  to  have  bankruptcy  judges  appear  before  me. 
I  have  appeared  as  a  lawyer  before  bankruptcy  judges,  and  the 
only  judge  I  ever  appeared  before  is  in  the  room  today,  Judge  Rob- 
ert Martin  from  Wisconsin.  This  is  a  little  bit  less  frightening  than 
when  I  did  that  when  I  was  28  years  old.  [Laughter.] 

Senator  GRASSLEY.  Judge  Anderson,  I  would  ask  you  a  question 
that  maybe  you  cannot  answer,  and  if  you  cannot,  then  answer  it 
in  writing.  It  is  something  that  bothered  me  about  misallocation  of 
resources  between  judges  and  workload. 

Isn't  it  true  that  some  judges  are  overworked,  while  others  might 
be  underutilized?  I  want  to  give  you  an  instance  that  I  am  aware 
of,  and  you  may  not  be  aware  of  this,  so  I  do  not  want  to  catch  you 
off-guard;  if  you  cannot  answer  it,  that  is  fine.  But  I  am  aware  of 
some  judges  who  have  traveled  to  Eastern  Europe  to  participate  in 
U.S.  Agency  for  International  Development  [AID]  programs,  includ- 
ing two  from  the  Central  District  of  California,  which  is  asking  for 
four  new  permanent  judges.  Isn't  it  odd  that  on  the  one  hand,  we 
are  hearing  that  more  bankruptcy  judges  are  needed  while  judges 
in  that  district,  who  are  supposed  to  be  overworked,  are  off  in  some 
other  country,  teaching? 
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Have  you  had  a  chance  to  study  whether  or  not  this  is  a  problem, 
and  if  I  could  be  provided  with  travel  schedules  or  other  outside 
work  activities  of  bankruptcy  judges  in  the  requesting  districts  over 
the  last  12  months,  that  might  be  helpful. 

Judge  Anderson.  I  am  not  in  a  position  to  answer  for  California, 
Senator.  I  have  not  studied  that  situation.  I  only  know  through 
reading  something  about  those  judges  traveling  to  Europe  to  do 
that,  and  I  have  not  talked  with  them  personally  about  it. 

Senator  Grassley.  So  you  may  not  be  acquainted  with  that  par- 
ticular instance,  but  you  do  not  see  this  as  something  that  is  hap- 
pening very  much  among  bankruptcy  judges? 

Judge  Anderson.  Not  very  much.  I  think  two  have  done  that,  or 
maybe  more — I  do  not  know — from  Central  California,  but  they  are 
trying  to  help  out  these  countries  that  have  come  out  from  behind 
the  Iron  Curtain  to  get  some  system  set  up  so  that  we  can  do  busi- 
ness with  them.  I  am  not  able  to  state  to  you  today  what  kind  of 
caseload  they  are  carrying  or  how  it  has  been  affected  in  that  area 
by  that.  I  think  I  may  be  able  to  find  out.  There  are  probably  some 
judges  here  today  from  California  who  could  answer  that  question, 
but  I  am  not  in  a  position  to  answer  it. 

Senator  Grassley.  I  assume  we  could  get  that  information  from 
the  administrative  office. 

Judge  Anderson.  Yes.  We  can  get  it,  and  we  will  furnish  you 
with  that. 

Senator  Grassley.  Thank  you. 

[The  information  referred  to  is  located  in  the  appendix,  questions 
and  answers,  under  Responses  of  William  E.  Anderson.] 

Senator  Grassley.  My  last  question  to  you,  Judge  Anderson, 
would  be  when  recommendations  are  made  for  additional  judge- 
ships, one  of  the  underlying  rationales  behind  the  request  is  that 
more  judges  are  needed  to  process  claims  and  lawsuits  more  quick- 
ly. There  is,  then,  an  assumption  by  some  that  an  increase  in  the 
number  of  judges  will  result  in  an  increase  in  the  speed  of  process- 
ing claims. 

I  have  my  doubts  as  to  whether  this  is  a  correlation  that  actually 
exists  in  the  case  of  the  article  3  context,  but  it  seems  to  me  that 
it  would  be  even  less  true  in  bankruptcy  cases.  With  bankruptcy, 
much  of  the  work  is  done  by  trustees,  so  if  the  trustees  are  slow 
in  performing  their  duties,  then  more  judges  would  speed  things 
up. 

Could  you  respond  to  this  observation?  Have  you  had  a  chance 
to  examine  the  efficiency  of  the  standing  trustee's  office  in  each  of 
the  11  requesting  districts  and  whether  they  have  been  functioning 
as  efficiently  as  possible?  Again,  if  you  cannot  answer  that,  I  would 
appreciate  a  written  response  for  the  record. 

Judge  Anderson.  I  cannot  answer  it  as  far  as  the  trustees  are 
concerned,  because  I  do  not  have  any  control  over  that  situation. 
I  think  you  will  have  that  coming  up  on  the  next  panel. 

But  with  reference  to  judges,  we  do  go  out  and  investigate,  before 
we  make  any  recommendation,  the  efficiency  of  that  judge  in  that 
court;  and  we  have  found  on  occasion  that  the  judges  are  not  per- 
forming as  they  should  and  have  recommended  that  they  go  to 
other  locations  and  see  how  those  judges  who  are  performing  effi- 
ciently operate.  For  as  much  as  2  weeks,  they  stay  there  and  watch 
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them  go  through  their  procedures  and  have  gone  back,  and  their 
figures  have  improved  tremendously  in  handling  cases. 

So  we  do  that,  and  we  are  proud  of  what  we  are  doing  along  that 
line. 

Senator  Grassley.  OK.  Perhaps  if  you  have  any  reflections  on 
my  question  about  trustees,  you  could  respond  in  writing. 

Senator  Feingold,  do  you  have  any  further  questions? 

Senator  FEINGOLD.  No. 

Senator  Grassley.  OK.  I  am  going  to  dismiss  you  folks.  Thank 
you  very  much.  You  have  been  here  a  long  time,  and  we  appreciate 
your  coming  to  participate. 

Judge  Anderson.  We  appreciate  your  kindness,  Senator. 

Judge  Magnuson.  Thank  you  for  the  opportunity. 

Senator  Grassley.  I  am  now  going  to  call  up  our  second  panel, 
and  as  I  indicated,  I  want  both  points  of  view  on  the  same  panel. 

Mr.  Roger  L.  Efremsky  is  an  attorney  from  Pleasonton,  CA.  He 
is  joined  by  Mr.  Henry  Hildebrand,  who  is  chairman  of  the  Legisla- 
tive Affairs  Committee  of  the  National  Association  of  Chapter  13 
Trustees  and  Mr.  Lawrence  Morin,  president  of  the  Association  of 
Bankruptcy  Professionals. 

We  also  welcome  Mr.  Joseph  Patchan,  who  is  director  of  the  Ex- 
ecutive Office  of  the  U.S.  Trustees,  and  Robin  Phelan,  president  of 
the  American  Bankruptcy  Institute. 

I  think  we  will  proceed  in  the  order  in  which  I  introduced  you, 
so  Mr.  Efremsky,  would  you  please  go  ahead? 

PANEL  CONSISTING  OF  ROGER  L.  EFREMSKY,  ATTORNEY  AT 
LAW,  PLEASONTON,  CA;  HENRY  E.  HILDEBRAND  III,  CHAIR- 
MAN, LEGISLATIVE  AFFAIRS  COMMITTEE,  NATIONAL  ASSO- 
CIATION OF  CHAPTER  13  TRUSTEES,  NASHVILLE,  TN;  LAU- 
RENCE P.  MORIN,  PRESIDENT,  ASSOCIATION  OF  BANK- 
RUPTCY PROFESSIONALS,  LYNCHBURG,  VA;  JOSEPH 
PATCHAN,  DIRECTOR,  EXECUTIVE  OFFICE  OF  THE  U.S. 
TRUSTEES,  WASHINGTON,  DC,  AND  ROBIN  E.  PHELAN, 
PRESIDENT,  AMERICAN  BANKRUPTCY  INSTITUTE,  DALLAS, 
TX 

STATEMENT  OF  ROGER  L.  EFREMSKY 

Mr.  Efremsky.  Mr.  Chairman,  on  behalf  of  myself  and  National 
Creditors  At  Large,  I  wish  to  thank  you  for  the  opportunity  to  ad- 
dress the  committee  today. 

As  I  stated  in  my  written  testimony,  I  have  been  asked  on  behalf 
of  National  Creditors  At  Large,  primarily  the  automobile  finance 
industry,  the  credit  card  industry,  the  retail  industry  and  the  bank- 
ing industry  as  well  as  the  secured  and  unsecured  creditors  at 
large  to  give  their  perspective  of  the  U.S.  Trustee  Program  as  it  re- 
lates to  their  oversight  of  the  standing  chapter  13  trustees. 

I  would  first  like  to  compliment  the  U.S.  trustee  with,  I  think, 
the  significant  impact  they  have  made  in  the  chapter  11  area,  mov- 
ing the  chapter  11  cases  along.  They  have  been  very  successful, 
specifically — I  can  comment  from  my  own  experience — in  the  ninth 
circuit. 

However,  when  it  comes  into  the  area  of  chapter  13,  the  creditors 
at  large  have  noticed  a  growing  discord  between  the  Office  of  the 
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U.S.  Trustee  and  the  standing  chapter  13  trustees,  primarily  over 
the  issue  of  what  chapter  13  trustees  refer  to  as  micromanagement, 
but  what  I  refer  to  in  my  materials  as  budget  directive. 

The  creditors  are  concerned  that  the  U.S.  trustee  is  not  focusing 
on  the  results  that  the  chapter  13  trustees  can  accomplish,  but  is 
rather  focusing  on  cutting  costs.  I  believe  they  are  under  the  im- 
pression that  by  cutting  costs,  they  will  increase  the  benefits  to  the 
unsecured  creditors  in  the  form  of  dividends.  It  is  the  unsecured 
creditors'  position  that  it  is  just  the  opposite — as  a  result  of  the 
budget  cuts,  they  are  seeing  a  decrease  in  service  from  the  stand- 
ing chapter  13  trustees  and  are  having  to  increase  their  expendi- 
tures in  their  loss  recovery  departments  either  by  beefing  up  those 
departments  and  personnel  to  handle  the  bankruptcy  accounts  or 
hiring  outside  counsel  to  do  the  same. 

What  the  creditors  would  like  to  see  is  more  access  to  informa- 
tion electronically  from  the  standing  trustees — that  we  would  have 
modem  systems,  that  we  could  download  the  plans,  the  plan  infor- 
mation, whether  the  plans  are  current;  the  use  of  high-tech  scan- 
ners which  would  put  more  information  at  the  fingertips  of  the 
creditors.  Although  I  understand  that  the  trustee  program  is  en- 
dorsing this,  we  have  seen  trustees  who  have  asked  to  have  credit 
dial-up  systems  approved  but  cannot  get  them  approved  by  their 
local  or  regional  trustee. 

On  another  line  is  the  recent  information  that  I  just  received  a 
few  weeks  ago  and  in  that  time  had  the  opportunity  to  poll  this  na- 
tional group  of  creditors  at  large,  and  there  is  opposition  to  the  sur- 
charge of  one-quarter  or  one-half  percent  to  be  surcharged  to  the 
administrative  fee  that  the  chapter  13  trustees  can  charge.  The 
creditors  would  ask  the  question  of  the  U.S.  trustee  what  benefit 
it  will  have  for  the  unsecured  creditors,  specifically,  whose  pockets 
this  money  will  actually  be  coming  out  of. 

We  see  little  if  any  benefit  to  the  program  being  funded  for  that 
purpose.  On  the  other  hand,  if  the  funds  were  to  be  used  for  bank- 
ruptcy fraud  prosecution,  that  might  be  another  issue,  but  to  date 
we  have  seen  little  prosecution  in  the  consumer  bankruptcy  area. 
I  know  that  in  February,  there  were  some  articles  written  about 
something  to  the  tune  of  112,  113  prosecutions  or  indictments.  But 
again,  in  the  consumer  bankruptcy  area,  there  has  been  little  pros- 
ecution over  the  last  5  years.  The  pat  response  that  the  creditors 
receive,  either  from  the  U.S.  Trustees  Office  or  the  Department  of 
Justice,  is  that  there  is  not  enough  money  involved,  or  there  is  not 
enough  evidence.  We  believe  that  if  they  made  consumer  bank- 
ruptcy fraud  a  priority,  they  would  find  that  there  is  sufficient  evi- 
dence to  prosecute  and  that,  yes,  the  dollars  may  be  small  in  any 
one  particular  case,  but  it  would  send  a  loud  message  to  those  who 
seek  haven  in  the  chapter  13  area,  who  are  attempting  to  commit 
fraud,  that  it  is  not  acceptable.  That  would  be  another  part  of  the 
creditors  to  see  that  that  area  of  the  U.S.  Trustees  Office  be  al- 
lowed to  expend  more  funds  in  that  area  or  make  it  a  priority. 

Thank  you. 

[The  prepared  statement  of  Mr.  Efremsky  follows:] 
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Prepared  Statement  of  Roger  L.  Efremsky 

I.  Chapter  13  Standing  Trustees  recover  more  dollars  for  national  creditors,  with 
a  lower  cost  factor,  than  is  recovered  through  any  of  the  other  bankruptcy  chapters. 

II.  The  focus  of  the  budget  directives  established  by  the  United  States  Trustee  is 
flawed.  Emphasis  is  placed  upon  the  reduction  of  costs  in  the  operations  of  the  indi- 
vidual Chapter  13  Standing  Trustees,  rather  than  upon  achievements  which  are  at- 
tainable. 

III.  Even  with  technological  advances,  the  burdens  placed  upon  the  Chapter  13 
Standing  Trustees  have  significantly  increased  due  to  the  dramatic  increase  in 
bankruptcy  filings,  the  efforts  of  government  and  business  to  reduce  their  costs  of 
operations,  and  the  bankruptcy  community  (creditors,  debtors,  counsel  for  creditors 
and  debtors  court  attaches,  and  the  judiciary)  expecting  and  requiring  more,  rather 
than  less,  services  from  the  Chapter  13  Standing  Trustees. 

IV.  A  polling  of  national  creditors  disclosed  that  they  are  strongly  opposed  to  the 
proposal  of  the  United  States  Trustee  that  its  program  be  funded  by  adding  to  and 
then  charging  the  Chapter  13  Standing  Trustees  Vi  of  1%  of  their  allowed  adminis- 
trative fee. 


INTRODUCTION 

My  name  is  Roger  L.  Efremsky.  I  am  a  Partner  in  the  Northern  California  law 
firm  of  Efremsky  &  Nagel.  Our  practice  focuses  on  the  consumer  bankruptcy  area, 
primarily  in  the  representation  of  creditors.  Additionally,  we  have,  and  now  do,  rep- 
resent several  of  the  Chapter  13  Standing  Trustees  in  the  Northern  District  of  Cali- 
fornia. 

For  the  past  five  (5)  years  I  have  been  an  active  member  in  the  Creditors'  Auxil- 
iary Group  of  the  National  Association  of  Chapter  13  Trustees  (NACTT),  acting  on 
behalf  of  the  creditors  bar.  As  a  result  of  my  membership  in  the  Creditors'  Auxiliary 
Group  and  my  own  daily  practice  of  law,  over  the  last  three  (3)  years,  I  have  ob- 
served a  growing  discord  between  the  Office  of  the  United  States  Trustee  and  the 
individual  Chapter  13  Standing  Trustees.  Because  of  this  conflict,  the  creditor  com- 
munity, at  large,  has  developed  an  increasing  realization  of  the  need  to  establish 
a  "liaison"  between  the  participants  in  the  Chapter  13  bankruptcy  process.  The  pur- 
pose of  the  liaison  would  be  to  assure  a  meaningful,  on-going  dialogue  to  defuse  the 
growing  discord  between  the  Office  of  the  United  States  Trustee  and  the  individual 
Chapter  13  Standing  Trustees.  Moreover,  within  the  creditor  community,  at  large, 
concern  has  been  growing  over  the  focus  of  the  budget  directives  and  how  their  en- 
forcement by  the  Office  of  the  United  States  Trustee  can  negatively  impact  Chapter 
13  creditors. 

In  late  1994,  I  was  requested  by  members  of  the  national  creditors  community, 
at  large,  to  organize  a  meeting  to  bring  together  representatives  of  the  Office  of  the 
United  States  Trustee  and  a  representative  of  the  group  of  national  creditors.  The 
purpose  of  the  meeting  was  (i)  to  discuss  the  concerns  of  bankruptcy  creditors  re- 
garding the  budget  directives  established  by  the  Office  of  the  United  States  Trustee 
as  those  directives  relate  to  the  services  provided  by  the  Chapter  13  Standing  Trust- 
ees, and  (ii)  to  consider  the  impact  which  the  imposition  of  the  budget  directives 
might  have  on  the  creditor  community.  In  forming  a  representative  group  of  na- 
tional creditors,  I  carefully  solicited  the  participation  of  various  types  of  creditors 
(i.e.,  secured  and  unsecured,  representatives  of  the  automobile  finance  industry,  the 
banking  industry,  the  credit  card  industry,  and  the  retail  credit  industry)  to  create 
a  well-rounded,  objective  group  which  would  be  representative  of  the  broad  spec- 
trum of  creditors'  interests.  The  meeting  was  held  in  San  Francisco,  California,  at 
the  Office  of  the  United  States  Trustee  in  February  1995. 

At  the  request  of  the  Office  of  the  United  States  Trustee,  in  January,  1996, 1  orga- 
nized and  participated  in  a  second  meeting  between  United  States  Trustee,  Joseph 
Patchan,  and  a  national  group  of  creditors.  The  meeting  was  held  in  Washington, 
D.C.  Its  purpose  was  to  discuss  the  Proposed  Standards  Of  Conduct  and  Handbook 
Revisions  For  Chapter  13  Standing  Trustees. 

In  preparation  for  this  presentation  before  the  Senate  Subcommittee  On  Adminis- 
trative Oversight  And  The  Courts,  as  I  had  for  the  previous  meetings  with  the  Of- 
fice of  the  United  States  Trustee,  I  solicited  the  input  of  various  types  of  creditors. 
Some  of  the  creditors  with  whom  I  consulted,  and  from  whom  I  received  com- 
mentary, include:  Bear,  Stearns,  &  Co.,  Inc.;  Chrysler  Financial  Corporation; 
Nationsbank;  Nissan  Motor  Acceptance  Corporation;  Sears,  Roebuck  &  Co.;  Toyota 
Motor  Credit  Corporation;  VISA  USA,  Inc. 

The  testimony  and  representations  made  during  my  presentation  are  a  compila- 
tion or  consensus  of  my  findings  and  my  appearance  here  today  is  not  on  behalf  of 
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any  one  creditor  or  any  one  type  of  credit  industry,  but  rather  I  respectfully  address 
the  Subcommittee  on  behalf  of  the  national  creditors,  at  large. 

I.  CHAPTER  13  STANDING  TRUSTEES  RECOVER  MORE  DOLLARS  FOR  NATIONAL  CREDI- 
TORS, WITH  A  LOWER  COST  FACTOR,  THAN  IS  RECOVERED  THROUGH  ANY  OF  THE 
OTHER  BANKRUPTCY  CHAPTERS 

After  studying  the  duties  and  responsibilities  of  the  Chapter  13  Standing  Trust- 
ees, with  the  advice  and  counsel  of  The  Commission  on  the  Bankruptcy  Laws  of  the 
United  States  established  in  1970  [84  Stat.  468],  Congress  authorized  a  percentage 
fee  of  up  to  10%  of  the  value  of  assets  recovered  may  be  charged  against  Chapter 
13  estates  in  order  to  defray  the  costs  of  administration.  This  fee  includes  com- 
pensation payable  to  the  Chapter  13  Standing  Trustees,  themselves.  This  was  origi- 
nally §  1302(c)(1)(B)  of  Title  11,  after  the  Bankruptcy  Reform  Act  of  1978  and  now 
appears  in  substantially  the  same  form  as  28  U.S.C.  §  586(e)(1). 

Unlike  Chapter  7  and  11  where  there  is  no  fixed  limit  on  the  expenses  which 
might  be  incurred  other  than  those  approved  by  the  Court  on  a  case  by  case  basis, 
the  expenses  in  a  Chapter  13  case  may  never  exceed  the  10%  that  Congress  deemed 
to  be  reasonable.  Each  year  for  the  past  several  years,  the  NACTT  has  invited  its 
members  to  participate  in  a  statistical  survey  of  the  operating  results  of  the  Chapter 
13  Standing  Trustees  during  the  preceding  twelve  (12)  months.  The  analysis  and 
summary  is  based  on  data  contained  in  the  annual  reports  of  the  individual,  partici- 
pating Chapter  13  Standing  Trustees.  The  most  recent  of  these  reports,  based  on 
data  contained  in  the  Annual  Reports  for  the  fiscal  year  ending  September  30,  1994, 
shows  that  the  165  Standing  Trustees  that  participated  in  the  survey,  disbursed 
$1,866  billion,  at  an  average  cost  (Trustees'  compensation  and  expenses)  of  6.85%. 

It  is  interesting  to  compare  Chapter  13  costs  with  recent  data  available  on  the 
cost  of  Chapter  7  administration.  The  United  States  General  Accounting  Office  is- 
sued a  report  in  July  1994  (GAO/GGD-94-173,  entitled  "Bankruptcy  Administra- 
tion, Case  Receipts  Paid  to  Creditors  and  Professionals")  in  which  it  studied  and 
analyzed  the  Final  Reports  filed  in  all  Chapter  7  cases  for  a  two  (2)  year  period  com- 
mencing July  1,  1990.  This  report  indicates  that  over  the  two  (2)  year  period  cov- 
ered, 56,994  cases  generated  about  $2  billion  in  gross  receipts,  $1,754  billion  of 
which  was  paid  to  creditors.  Of  the  $1,754  billion  paid  to  creditors,  $553.8  million 
was  paid  to  professionals.  In  addition  to  the  $117.5  million  paid  to  the  debtors'  coun- 
sel, $436.3  million  was  paid  either  to  the  Trustee,  the  Trustee's  attorney,  or  other 
professionals  engaged  by  the  Trustee.  That  $436.3  million  represents  approximately 
25%  of  funds  disbursed  to  creditors.  The  $1,8  billion  disbursed  by  Chapter  13  Trust- 
ees during  a  single  fiscal  year  at  a  cost  of  6.85%  compared  to  the  disbursement  of 
the  lessor  sum  of  $1,754  billion  over  two  (2)  years  by  Chapter  7  Trustees  at  a  cost 
of  approximately  25%,  demonstrates  the  success  and  cost-effectiveness  of  collecting 
monies  in  Chapter  13. 

It  should  be  emphasized  that  the  cost  of  Chapter  13  case  administration  is  paid 
entirely  by  the  unsecured  creditors.  In  a  Chapter  13  bankruptcy,  the  secured  portion 
of  a  secured  creditor's  claim  is  paid  in  full,  with  interest.  The  priority  creditors  are 
paid  in  full.  It  is,  therefore,  the  unsecured  creditors,  and  they  alone,  that  bear  the 
cost  of  administration. 

This  is  not  to  say  that  the  system  is  perfect.  There  are  many  areas  in  which  the 
system  can  be  improved  to  increase  the  distributions  made  to  creditors  and/or  to  re- 
duce the  cost  of  administration  and/or  the  collection  of  bankruptcy  accounts.  Further 
refinements  can  still  be  made  to  improve  and  expand  upon  the  type  and  level  of 
service  being  provided  to  the  creditor  community  by  the  Chapter  13  Standing  Trust- 
ees. 

II.  THE  FOCUS  OF  THE  BUDGET  DIRECTr/ES  ESTABLISHED  BY  THE  UNITED  STATES 
TRUSTEE  IS  FLAWED — EMPHASIS  IS  PLACED  UPON  THE  REDUCTION  OF  COSTS  OF  THE 
OPERATIONS  OF  THE  INDrVIDUAL  CHAPTER  13  STANDINGS  TRUSTEES,  RATHER  THAN 
UPON  ACHIEVEMENTS  WHICH  ARE  ATTAINABLE 

In  meetings  between  representative  national  creditors,  representatives  of  the  Of- 
fice of  the  United  States  Trustee,  and  the  United  States  Trustee,  Joseph  Patchan, 
the  Office  of  the  United  States  Trustee  has  consistently  taken  the  position  para- 
mount among  its  objectives  in  its  oversight  of  Chapter  13  Standing  Trustees  is  an 
increase  in  the  percentage  of  the  bankrupt's  estate  which  is  payable  to  the  unse- 
cured creditors.  The  governmental  representatives  and  the  Office  of  the  United 
States  Trustee,  as  a  whole,  through  statements  and  the  enforcement  of  the  budget 
directives  and  the  approval  and/or  disapproval  of  Chapter  13  Standing  Trustee 
budgets,  have  made  it  clear  that  the  Office  of  the  United  States  Trustee  believes 
(I  believe,  erroneously),  that  a  reduction  in  the  percentage  that  a  Chapter  13  Stand- 
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ing  Trustee  takes  in  administrative  fees  will  lead  directly  to  an  increase  in  the  per- 
centage paid  to  unsecured  creditors. 

The  national  creditors,  at  large,  find  the  opposite  to  be  true.  In  the  overall  oper- 
ation of  their  offices,  Chapter  13  Standing  Trustees  have  determined  that  the  man- 
dated reduction  of  administrative  fees  necessitates  a  reduction  of  services  which, 
correspondingly,  results  in  a  reduction  of  the  percentage  paid  on  unsecured  claims. 
The  cost  of  the  eliminated  or  nonperformed  service  is  simply  shifted.  To  combat  the 
reduction  in  services  by  the  Chapter  13  Standing  Trustees,  creditors  are  forced  to 
increase  their  in-house  expenditures  to  administer,  track,  and  collect  their  bank- 
ruptcy accounts  and/or  to  increase  their  expenditures  by  the  employment  of  outside 
counsel  to  assist  them  in  the  performance  of  these  tasks. 

As  a  direct  result  of  the  budget  cuts  imposed  on  Chapter  13  Standing  Trustees 
by  the  Office  of  the  United  States  Trustee,  the  creditor  community  is  experiencing 
a  decrease  both  in  the  type  and  level  of  services  provided  by  the  Chapter  13  Stand- 
ing Trustees.  Budget  cuts  dictated  by  directives  from  the  Office  of  the  United  States 
Trustee  are  resulting  in  cutbacks  in  staff  and/or  equipment.  Among  other  things, 
the  Chapter  13  Standing  Trustees  are  being  hampered  in  their  ability  to  purchase 
needed  computers,  to  make  necessary  upgrades,  and  to  purchase  proper  communica- 
tion equipment.  These  shortcomings  result  in  the  reduction  of  the  following  types 
of  services  which  should  be  provided  by  the  Chapter  13  Standing  Trustees  and 
which  are  relied  upon  or  needed  by  the  creditors: 

1.  Inability  to  adequately  review  and  investigate  debtors  schedules  and  represen- 
tations in  order  to  either  confirm  or  challenge  items  such  as  income,  expenses  and 
exemptions;1 

2.  Inability  to  adequately  review  and  investigate  information  received  from  the 
self-employed  debtor  or  small  business  Chapter  13  debtor  concerning  income  and  ex- 
pense items  and  inventory  on  hand.  This  often  requires  one  (1)  or  two  (2)  on-site 
visits  or  mini  audits  of  the  business  itself; 

3.  Delays  in  the  preparation  of  cases  for  confirmation,  causing  delays  in  distribu- 
tions to  creditors; 

4.  Delays  in  reviewing  claims  in  a  timely  manner,  resulting  in  a  delay  in  distribu- 
tions to  creditors; 

5.  Decreased  hours  during  which  creditors  may  make  telephonic  inquiries,  de- 
creased number  of  creditor  inquiries  allowed  at  any  one  time,  and/or  reduction  in 
staff  assigned  to  address  creditor  inquiries;  and, 

6.  Delays  in  monitoring  Plan  payment  defaults  by  debtors  and,  if  warranted,  the 
filing  of  motions  to  dismiss  for  serious  default  in  Plan  payments. 

As  to  those  Chapter  13  Standing  Trustees  who  have  on-line  communication  sys- 
tems available  to  creditors,  due  to  staff  reductions,  the  creditor  community  is  experi- 
encing a  delay  in  updating  of  available  information,  if  not  deletion  of  informational 
fields  due  to  the  chapter  13  Standing  Trustee's  failure  to  have  adequate  staff  avail- 
able to  update  and/or  input  the  same. 

ConsiS,ent  with  the  repeated  warnings  given  by  the  Chapter  13  Standing  Trust- 
ees, the  Trustees  are  experiencing  with  increasing  frequency  the  negative  ramifica- 
tions of  the  budget  cuts  and/or  freezes  on  salaries  and  employee  benefits  imposed 
upon  them  by  the  Office  of  the  United  States  Trustee.  More  specifically,  due  to  their 
inability  to  remain  competitive  with  the  private  sector  as  to  salaries  and  benefits 
offered  to  their  employees,  the  Chapter  13  Standing  Trustees  are  losing  valued  em- 
ployees. They  are  also  beginning  to  lose  their  ability  to  attract  and  retain  qualified 
replacement  employees  who  will  be  able  to  provide  the  type  and  level  of  services 
required  by  the  creditor  community. 

For  that  matter,  the  Office  of  the  United  States  Trustee  has  refused  to  permit 
some  Chapter  13  Standing  Trustees  to  employ  individuals  with  professional  or 
unique  skills  to  assist  them  in  their  performance  of  their  fiduciary  duties.  Specifi- 
cally, I  am  referring  to  the  hiring  of  outside  or  staff  counsel,  accountants,  human 
resource  consultants  (for  advise  on  labor  issues),  and  computer  programmers  or  ana- 
lysts. 

The  objective  of  the  Office  of  the  United  States  Trustee  should  be  to  assist  the 
Chapter  13  Standing  Trustees  in  their  efforts  to  achieve  better  results,  rather  than 


1  To  assist  Chapter  13  Standing  Trustees  in  their  evaluation  of  necessary  and  reasonable  ex- 
penditures of  a  debtor  and  in  order  to  remove  any  potential  bias  or  prejudice  of  the  Trustee, 
Chapter  13  Standing  Trustees  should  be  allowed  to  commission  local  Universities  or  Colleges 
to  conduct  cost  of  living  surveys  every  five  (5)  years  to  provide  empirical  data  to  be  used  as 
a  "cost  of  living"  matrix  overlay  to  be  used  in  their  review  of  a  debtors  expense  schedules  to 
determine  if  the  expenses  submitted  are  within  the  community  norm.  If  the  submitted  expenses 
are  on  the  high  end,  the  Trustee,  absent  a  reasonable  explanation  from  the  debtor,  could  object 
to  the  Plan. 
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to  micro-manage  the  Trustees'  administrative  costs.  I  submit  that  so  long  as  the 
Chapter  13  Standing  Trustees  stay  within  the  10%  administrative-fee-maximum  set 
by  Congress,  the  real  focus  of  the  Office  of  the  United  States  Trustee  should  be  on 
the  results  achieved  by  the  Chapter  13  Standing  Trustees. 

The  question  then  becomes,  what  are  the  services  which  should  be  provided  to  the 
creditor  community  by  the  Chapter  13  Standing  Trustees  or,  for  that  matter,  the 
bankruptcy  community,  at  large?  The  work  of  a  Chapter  13  Standing  Trustee  is  per- 
formed and  scrutinized,  daily,  by  the  very  participants  he/she  serves;  the  Court,  the 
debtor,  the  debtor's  attorney,  the  creditor,  and  the  creditor's  attorney.  Who  better 
to  ask  than  these  participants  as  to  what  services  should  be  reasonably  expected 
from  the  Chapter  13  Standing  Trustees  and  what  expenditures  are  reasonable  to 
provide  such  services.  There  is  no  question  that  Chapter  13  Standing  Trustees 
should  be  audited  on  a  yearly  basis  and  be  subject  to  spot-check  audits  in  order  to 
maintain  the  integrity  of  the  system.  This  is  clearly  a  function  that  can  be  per- 
formed by  the  Office  of  the  United  States  Trustee  or  an  adjunct  of  the  Department 
of  Justice.  The  actual  audits  could  be  conducted,  as  they  are  now,  by  accounting 
firms  from  the  private  sector  with  whom  the  Office  of  the  United  States  Trustee  or 
Department  of  Justice  contracts  and  whose  services  would  be  paid  for,  as  they  are 
now,  by  the  Chapter  13  Standing  Trustees  as  an  administrative  expense  of  their 
Trusteeship.  To  the  extent  that  any  legal  issues  arise  from  the  audits,  the  Depart- 
ment of  Justice  is  in  a  position  to  deal  with  such  matters  itself. 

It  is  difficult  to  understand  how  a  government  agency  with  no  real  financial  inter- 
est in  the  individual  Chapter  13  cases  (with  the  exception  of  the  Internal  Revenue 
Service  or  the  State  Franchise  Tax  Board,  concerning  unpaid  taxes)  is  better  able 
to  evaluate  the  performance  of  the  Chapter  13  Standing  Trustees  than  the  creditors 
whose  real  dollars  are  at  stake. 

Perhaps,  to  establish  and  enforce  flexible  procedural  standards  and  guidelines  for 
Chapter  13  Standing  Trustees  which  are  consistent  throughout  the  country,  but 
which  take  into  account  the  significant  differences  in  the  socio-economic  factors 
which  vary  from  region  to  region  in  the  United  States,  the  system  might  employ 
a  professional  or  educational  institution  or  entity  to  study  the  Chapter  13  process 
and  the  independent  trusteeships.  The  institution  or  entity  should  receive  input 
from  the  NACTT,  from  creditors,  from  Court  attache,  from  the  judiciary,  and  from 
both  debtors  and  creditors  counsel  to  develop  a  model  trusteeship  to  serve  as  a 
"guide"  to  assist  both  large  and  small  Chapter  13  Standing  Trustees.  Such  a  "guide" 
would  ensure  that  the  Trustee  would  be  properly  staffed  with  appropriate  personnel, 
would  provide  for  on-going  on-the-job  training,  would  develop  flexible  job  descrip- 
tions, and  would  include  salary  ranges  and  benefit  guidelines  taking  into  account 
economic  and  geographical  regional  differences  to  ensure  that  the  Chapter  13  Stand- 
ing Trustees  would  stay  competitive  with  the  private  sector  to  attract  and  maintain 
quality  personnel.  The  "guide"  would  also  develop  policies  and  procedures  to  assist 
in  the  management  of  personnel.  The  "guide"  could  also  provide  assistance  in  the 
areas  of  purchasing  and  upgrading  of  equipment  to  ensure  that  the  independent 
trusteeships  would  be  current  with  relevant  technological  advances  in  electronic  in- 
formation systems.  This  is  exactly  what  corporations  do  in  order  to  stay  competitive 
in  the  market  place.  The  same  bankruptcy  participants  could  be  consulted  in  the 
selection  of  such  an  institution  or  entity.  Furthermore,  the  cost  of  such  a  study  could 
be  borne  by  all  of  the  trusteeships  across  the  country  in  order  to  minimize  the  im- 
pact on  the  unsecured  creditors.  Were  such  a  study  to  be  conducted,  it  might  also 
reduce  the  conflict  that  exists  between  the  individual  Standing  Trustees  and  the  Of- 
fice of  the  United  States  Trustee  by  relying  upon  empirical  data  that  is  shared  by 
the  Office  of  the  United  States  Trustee  and  the  Chapter  13  Standing  Trustees,  rath- 
er than  relying  upon  perceptions. 

III.  EVEN  WITH  TECHNOLOGICAL  ADVANCES,  THE  BURDENS  PLACED  UPON  THE  CHAPTER 
13  STANDING  TRUSTEES  HAVE  SIGNIFICANTLY  INCREASED  DUE  TO  THE  DRAMATIC  IN- 
CREASE IN  BANKRUPTCY  FILINGS,  THE  EFFORTS  OF  GOVERNMENT  AND  BUSINESS  TO 
REDUCE  THEIR  COSTS  OF  OPERATIONS,  AND  THE  BANKRUPTCY  COMMUNITY  (CREDI- 
TORS, DEBTORS,  COUNSEL  FOR  CREDITORS  AND  DEBTORS,  COURT  ATTACHES,  AND  THE 
JUDICIARY)  EXPECTING  AND  REQUIRING  MORE,  RATHER  THAN  LESS,  SERVICES  FROM 
THE  CHAPTER  13  STANDING  TRUSTEES 

The  fact  of  the  matter  is  that  bankruptcy  filings  have  increased  dramatically  in 
the  1990's.  It  appears  that  bankruptcy  filings  will  remain  up  since  for  many,  bank- 
ruptcy has  become  an  accepted  way  of  dealing  with  one's  debts.  Creditors  have 
found  that  the  debtors'  bar  has  become  much  more  sophisticated  and  is  increasingly 
turning  to  Chapter  13.  Expenditures  by  the  bankruptcy  section  of  loss  recovery  de- 
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partments  of  businesses  have  ballooned  in  their  efforts  to  minimize  losses  due  to 
the  ever-rising  tide  of  bankruptcy  filings. 

The  Chapter  13  Standing  Trustee  is  in  a  unique  position.  He/she  is  able  to  provide 
services  to  all  the  bankruptcy  participants,  debtors  and  creditors,  alike. 

With  respect  to  creditors,  if  a  Chapter  13  Standing  Trustee  is  able  to  render  serv- 
ices that  adequately  protect  the  creditors'  interests  (i.e.,  to  properly  ensure  that 
Chapter  13  Plans  are  proposed  and  structured  in  an  equitable  manner  consistent 
with  the  intent  of  The  Bankruptcy  Code),  creditors  will  need  to  expend  less  money 
in  their  efforts  to  administer  and  collect  on  their  bankruptcy  accounts.  On  the  other 
hand,  if  a  Chapter  13  Standing  Trustee  does  not  render  the  services  necessarily  re- 
quired by  creditors,  the  cost  to  the  creditors  can  rise  by  a  multiple  of  the  indicative 
savings  to  the  Chapter  13  Standing  Trusteeship.  By  way  of  example,  if  a  Chapter 
13  Standing  Trustee  is  required  to  reduce  or  eliminate  a  service,  or  to  reduce  staff 
due  to  a  budget  cut  imposed  by  the  Office  of  the  United  States  Trustee  designed 
to  reduce  the  Chapter  13  Standing  Trustee's  budget  on  an  annual  basis,  the  reduc- 
tion or  elimination  of  service  can  have  a  corresponding  increase  in  the  creditors'  ex- 
penses "multiple  times"  the  amount  saved  by  the  Chapter  13  Standing  Trustee.  The 
disparity  would  be  due  to  an  increase  in  the  creditors'  administration  and  collection 
costs  on  bankruptcy  accounts  required  to  make  up  for  the  elimination  or  reduction 
of  service  and/or  reduction  of  the  creditors'  percentage  distribution  on  its  unsecured 
claim.  The  reduction  in  distribution  can  also  follow  from  the  Chapter  13  Standing 
Trustees'  inability  to  properly  review  a  debtor's  Plan  to  assure  that  it  has  been  pro- 
posed in  good  faith,  that  it  is  fair  to  all  creditors  and  that  the  debtor  has  put  forth 
his/her  best  effort  in  the  proposal  of  the  Plan. 

As  we  approach  the  21st  century,  business  is  quickly  moving  toward  the  paperless 
maintenance  of  business  records  and  communication.  With  the  advent  of  computer 
technology  and  other  means  of  electronic  communication,  the  credit  community,  at 
large,  is  increasingly  dependent  upon  the  Chapter  13  Standing  Trustees  to  provide 
them  with  access  to  information  and  to  do  so  electronically  through  means  such  as 
on-line  information  retrieval  (modem  access)  and  electronic  imaging  in  the  form  of 
facsimile  transmissions  and/or  scanning  throughout  the  Court  systems.  The  move- 
ment is  toward  the  electronic  transfer  of  information — the  type  of  transmission 
which  will  allow  the  creditor  to  properly  analyze  documents  (including  the  debtor's 
Plan  and  schedules)  without  having  to  go  to  the  Court  to  review  the  Court's  file  and/ 
or  photocopy  the  same — all  of  which  are  costly  to  the  creditor — both  in  time  and 
money.  The  creditors,  at  large,  want  to  see  each  and  every  trusteeship,  large  or 
small,  have  a  computerized  system  in  place  for  the  keeping  of  records  and  informa- 
tion with  the  capability  of  allowing  creditors  to  recover  the  records  and/or  informa- 
tion by  technological  means.  Moreover,  given  the  sums  of  money  involved,  most  of 
the  larger  national  creditors  would  prefer  to  have  Plan  dividends  disbursed  to  them 
electronically,  rather  than  by  mail  as  it  is  now  done.  Such  technological  upgradings 
would  result  in  a  saving  of  cost  and  time  to  the  individual  Trusteeships  and  would 
allow  them  to  direct  the  savings  toward  other  areas  of  indispensable  and  necessary 
services. 

With  respect  to  those  creditors  or  institutions  who  may  not  be  as  technologically 
advanced  as  some  of  the  larger  credit  institutions,  the  Chapter  13  Standing  Trust- 
ees should  still  be  in  a  position  to  have  staff  available  to  provide  them  with  informa- 
tion, telephonically,  during  normal  business  hours. 

An  area  in  which  the  assistance  of  the  Chapter  13  Standing  Trustees  is  badly 
needed  is  the  presentation  of  debtor  rehabilitation  programs.  Such  programs  could 
provide  consumer  debtors,  while  in  Chapter  13  bankruptcy,  with  much  needed  edu- 
cation on  how  to  prepare  and  to  stay  within  a  family  budget,  how  to  intelligently 
shop  to  maximize  their  spending  power  without  going  into  debt,  how  to  apply  for 
and  obtain  new  credit  after  bankruptcy,  and  how  to  protect  it  thereafter. 

IV.  A  POLLING  OF  NATIONAL  CREDITORS  DISCLOSED  THAT  THEY  ARE  STRONGLY  OPPOSED 
TO  THE  PROPOSAL  OF  THE  UNITED  STATES  TRUSTEE  THAT  ITS  PROGRAM  BE  FUNDED 
BY  CHARGING  THE  CHAPTER  13  STANDING  TRUSTEES  Vb  OF  1%  OF  THEIR  ALLOWED  AD- 
MINISTRATrVE  FEE 

From  a  polling  which  I  conducted  within  the  past  two  (2)  weeks,  the  national 
creditors,  at  large,  support  the  oversight  of  the  Chapter  13  Standing  Trustees.  To 
this  end,  the  creditor  community,  at  large,  believes  that  the  independent  audit  proc- 
ess conducted  by  private  accounting  firms  has  and  continues  to  contribute  in  great 
measure  to  the  integrity  of  the  system. 

The  Office  of  the  United  States  Trustee  seeks  to  impose  a  surcharge  of  V2  of  1% 
on  the  administrative  fee  allowed  the  Chapter  13  Standing  Trustees  administrative 
fee.  The  stated  purpose  of  the  surcharge  is  to  enable  the  Office  of  the  United  States 


39-922  0-97-2 


30 

Trustee  to  eliminate  what  it  perceives  as  abusive  practices  and  to  enforce  fiduciary 
standards.  What  the  Office  of  the  United  States  Trustee  fails  to  appreciate  is  that 
the  money  it  requests  to  fund  the  program  would  be  taken  out  of  the  pockets  of  the 
unsecured  creditors,  the  creditors  who  are  at  the  end  of  the  line  and  least  likely  to 
recover.  To  date,  the  Office  of  the  United  States  Trustee  has  done  little,  if  anything, 
to  increase  the  percentage  distribution  to  unsecured  creditors. 

As  stated  previously,  the  national  creditors,  at  large,  firmly  believe  that  the  ef- 
forts of  the  Office  of  the  United  States  Trustee  should  be  focused  on  the  results 
achieved  by  the  Chapter  13  Standing  Trusteeships  and  not  toward  the  cutting  of 
costs.  This  is  not  to  say  that  the  national  creditors  have  no  concern  for  the  costs 
incurred  by  the  Chapter  13  Standing  Trustees.  What  is  being  said  is  that  the  credi- 
tors are  cost  conscious,  but  result  oriented.  The  creditors'  view  the  United  States 
Trustee's  policy  in  this  regard  as  being  "penny  wise,  but  pound  foolish".  The  Office 
of  the  United  States  Trustee  is  proceeding  on  the  premise  that  by  trimming  its 
roots,  the  tree  will  flourish. 

Creditors  want  existing  levels  of  services  by  the  Chapter  13  Standing  Trustees  to 
be  improved  and  expanded  into  other  areas,  not  reduced.  From  the  creditors'  per- 
spective, the  United  States  Trustee  program  dealing  with  the  directives  as  they  re- 
late to  the  Chapter  13  Standing  Trustees  annual  budget  has  little,  if  any,  impact 
on  the  discovery  of  fraud  or  embezzlement.  The  program  has  been  ineffective,  at 
best,  in  any  attempt  to  deal  with  and  curb  debtor  bankruptcy  fraud  in  consumer 
bankruptcy  cases. 

All  the  referrals  of  cases  by  creditors,  Trustees,  and  the  judiciary  of  consumer 
bankruptcy  fraud  by  debtors  to  the  Office  of  the  United  States  Trustee  and  the  De- 
partment of  Justice,  have  resulted  in  a  minuscule  number  of  prosecutions  by  the 
Department  of  Justice.  The  typical  response,  if  any,  from  the  Office  of  the  United 
States  Trustee  or  from  the  Department  of  Justice  is  that  there  is  not  enough  money 
involved  to  warrant  the  time  or  expense  of  prosecution  and/or  that  there  is  not 
enough  evidence  to  prosecute.  The  creditor  community  would  like  to  see  the  Office 
of  the  United  States  Trustee  and  the  Department  of  Justice  make  consumer  bank- 
ruptcy fraud  by  debtors  a  priority  for  purposes  of  prosecution.  Perhaps  if  they  would 
take  this  first  step  and  take  the  time  to  investigate  these  referrals,  they  would  find, 
in  fact,  that  there  really  is  sufficient  evidence  to  prosecute.  The  benefits  which  could 
result  from  raising  the  profile  of  those  that  seek  to  take  advantage  of  the  bank- 
ruptcy process  would  be  to  signal  those  who  seek  to  defraud,  that  bankruptcy  is  in- 
tended to  give  another  chance  to  those  rightfully  entitled  to  it  and  is  not  to  be  used 
as  a  haven  for  those  who  seek  to  take  advantage  of  this  system  based  on  compas- 
sion. It  could  well  serve  as  a  deterrent  to  curtail  the  amount  of  consumer  bank- 
ruptcy fraud  by  debtors  that  is  literally  costing  creditors  millions  of  dollars  each 
year. 

CONCLUSION 

The  national  creditor  community,  at  large,  firmly  believes  in  and  is  committed  to 
developing  an  open  and  on-going  dialogue  between  all  of  the  bankruptcy  partici- 
pants in  order  to  improve  the  consumer  bankruptcy  process,  as  a  whole.  Chapter 
13  Standing  Trustees  are  in  a  unique  position  to  provide  tbe  creditor  community 
and  other  members  of  the  bankruptcy  community  with  the  services  that  are  ex- 
pected and  required  of  them.  It  is  imperative  that  the  Chapter  13  Standing  Trustees 
not  be  shackled  in  their  efforts  and  that  they  be  allowed  the  funds  necessary  to  per- 
mit them  to  carry  out  their  Trusteeships.  At  the  same  time,  the  Chapter  13  Stand- 
ing Trustee  must,  themselves,  be  attuned  to  the  expectations  and  needs  of  not  only 
the  judiciary  and  debtors'  bar,  but  also  those  of  the  creditor  community,  at  large. 

The  Office  of  the  United  States  Trustee  is  also  in  a  unique  position  to  serve  as 
a  focal  point  to  bring  all  the  bankruptcy  participants  together  in  order  to  ascertain 
the  specific  needs  of  each  of  the  members  of  the  bankruptcy  community  as  they  re- 
late to  the  area  of  consumer  bankruptcy.  In  order  to  do  so,  the  Office  of  the  United 
States  Trustee  must  take  a  step  back  and  take  a  fresh  look  at  the  consumer  bank- 
ruptcy process  in  order  to  change  its  focus  from  concentrating  on  the  reduction  of 
costs  in  the  operation  of  the  individual  Chapter  13  Standings  Trustees  to  focusing 
upon  achievements  in  the  realm  of  services  which  are  attainable  by  Chapter  13 
Standing  Trustees  given  the  expectations  and  needs  of  all  the  bankruptcy  partici- 
pants, while,  at  the  same  time,  taking  advantage  of  all  the  technological  develop- 
ments available  today. 

In  closing,  I  would  like  to  thank  the  Subcommittee  on  behalf  of  myself  and  on 
behalf  of  the  national  creditors,  at  large,  for  providing  me  with  the  opportunity  to 
appear  here  today.  To  the  extent  that  the  national  creditor  community,  at  large,  can 
be  a  positive  contributing  factor  in  maintaining  the  integrity  of,  and  improving 
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upon,  the  Chapter  13  process,  in  general,  the  national  creditor  community,  at  large, 
would  appreciate  the  opportunity  to  participate  in  any  further  deliberations  on  these 
important  issues  and/or  provide  any  information  concerning  the  same. 

Senator  GRASSLEY.  Thank  you,  Mr.  Efremsky. 
Mr.  Hildebrand. 

STATEMENT  OF  HENRY  E.  HILDEBRAND  III 

Mr.  Hildebrand.  I  am  delighted  to  have  the  opportunity  to  be 
here.  I  am  a  trustee  from  the  Middle  District  of  Tennessee.  I  am 
a  chapter  13  and  a  chapter  12  trustee,  and  occasionally,  I  serve  as 
a  chapter  11  trustee. 

Although  I  am  on  the  board  of  the  National  Association  of  Chap- 
ter Thirteen  Trustees  [NACTT],  I  want  to  emphasize  that  my  state- 
ments and  opinions  here  today  are  my  own,  and  they  are  not  the 
official  positions  of  the  NACTT's  board  or  its  members. 

I  believe,  Mr.  Chairman,  that  a  trustee  has  four  basic  functions, 
and  a  bankruptcy  trustee  is  part  of  this  process.  Those  four  func- 
tions that  trustees  must  have  are,  first,  to  serve  as  a  fiduciary, 
principally  and  No.  1,  to  be  absolutely  accountable  for  every  dime, 
every  penny  that  they  receive;  No.  2,  in  the  bankruptcy  process, 
they  are  a  litigant.  They  are  a  party  in  interest  that  is  intended 
to  take  positions  before  the  bankruptcy  court. 

No.  3,  they  are  a  source  of  information,  statutorily  required  to 
provide  information  to  people  involved  in  the  process,  to  make  what 
is  a  confusing  process  as  understandable  as  possible. 

And  No.  4,  they  are  administrators  of  a  rather  complex  system, 
sometimes  operating  rather  complex  businesses  in  the  context  of 
the  bankruptcy  process. 

Anything  that  infringes  on  that  fiduciary  operation  of  a  trustee 
can  be  counterproductive.  So  the  U.S.  trustee  was  created,  and  I 
served  as  a  trustee  both  before  the  U.S.  trustee  and  now,  since  its 
implementation  nationwide. 

The  statute  makes  reference  to  the  word  "supervise,"  so  the  ques- 
tion is  what  does  it  mean  to  "supervise"  a  trustee.  Although  in  his 
written  testimony,  Mr.  Patchan  indicates  that  the  U.S.  trustee  does 
not  micromanage  the  trustees'  substantive  work,  I  would  respect- 
fully disagree. 

If  I  could  quote  briefly  from  opinions  of  two  members  of  the  U.S. 
Trustee  Program  in  dealing  with  this,  they  stated: 

The  initiatives  of  the  U.S.  trustee  require  that  chapter  13  trustees  seek  and  ob- 
tain approval  from  local  U.S.  trustees  regarding  the  most  minuscule  aspects  of  their 
operations.  The  micromanagement  required  by  the  initiatives  requires  incredible  du- 
plication of  effort. 

That  is  from  the  U.S.  trustees  own  participants.  That  is  part  of 
the  program. 

I  believe  that  the  decisions  that  the  U.S.  trustee  makes,  these 
budget  decisions  or  micromanagement  decisions,  do  oftentimes  in- 
fringe on  the  operations  of  a  trustee  in  those  four  basic  areas.  I  be- 
lieve that  the  decisions  that  this  governmental  agency  should  make 
should  be  weighed  on  a  cost-benefit  basis. 

Now,  especially,  as  the  chairman  has  pointed  out  and  as  the 
other  witnesses  have  pointed  out,  they  have  assessed  a  cost  on 
postconfirmation  chapter  11  cases.  Reorganized  companies  who  are 
now  no  longer  really  involved  in  the  process  will  help  fund  the  U.S. 
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Trustee  Program;  chapter  13  debtors  and  chapter  13  creditors, 
principally  the  unsecured  creditors,  are  asked  to  fund  the  program. 

Does  it  make  any  sense  to  have  a  governmental  agency  second- 
guess  the  discretionary  decisions  of  a  fiduciary,  a  fiduciary  whose 
principal  responsibility  is  to  exercise  discretion  in  the  implementa- 
tion of  a  chapter  13  program?  I  believe  it  is  not,  and  I  believe  that 
the  budget  process,  originally  designed  as  a  tool  to  assist  trustees 
in  creating  an  operation,  has  become  an  appropriation  request  to 
a  governmental  body. 

If  there  is  a  line  item  that  the  U.S.  trustee  disagrees  with  a 
trustee — for  example,  the  establishment  of  a  computer  program  to 
assist  creditors  in  getting  information  online,  or  the  establishment 
of  a  counseling  or  an  education  program  for  the  debtors  within  the 
jurisdiction  of  the  court,  then  the  U.S.  trustee  has  not  only  the 
ability,  but  is  directed,  to  set  the  compensation  of  that  trustee  at 
zero.  That  is  what  the  initiatives  indicate.  And  if  there  is  further 
disagreement,  the  trustee  faces  the  very  real  possibility  that  they 
will  not  get  any  more  cases,  they  will  not  be  assigned  any  more 
cases. 

Also,  who  has  the  final  decision?  There  may  be  a  legitimate  dis- 
agreement between  the  fiduciary  responsibilities  of  a  trustee  and 
the  U.S.  trustee.  We  believe  that  it  is  the  bankruptcy  court  that 
should  have  the  ultimate  determination  as  to  what  is  in  the  best 
interests  of  the  operation  of  the  chapter  13  program  in  a  district. 

Thank  you. 

[The  prepared  statement  of  Mr.  Hildebrand  follows:] 

Prepared  Statement  of  Henry  E.  Hildebrand  III 

SUMMARY 

The  United  States  Trustee  program,  originally  established  as  a  small  administra- 
tive program  to  facilitate  bankruptcy  proceedings,  has  succeeded  in  meeting  some 
of  its  early  goals — to  remove  cronyism  and  to  open  up  the  bankruptcy  process.  De- 
spite these  successes,  the  U.S.  Trustee  program  has  experienced  "mission  creep,"  ex- 
panding its  "oversight"  involvement  to  a  degree  better  termed  "micromanagement." 
This  has  eroded  the  confidence  in  the  efficiency  of  the  program. 

The  U.S.  Trustee  program  should: 

1.  Appoint  independent,  qualified  trustees. 

2.  Designate  independent  auditors  of  the  trustees  operations. 

3.  Expedite  Chapter  11  cases  which  have  no  creditor  involvement. 

4.  Monitor  Chapter  7  cases  for  instances  of  substantial  abuse. 

5.  Monitor  and  comment  upon  professional  compensation  requests. 

6.  Bring  any  disagreement  over  compliance  with  fiduciary  standards  to  the  atten- 
tion of  the  bankruptcy  courts. 

The  U.S.  Trustee  program  should  not: 

1.  Substitute  its  discretion  and  judgement  for  that  of  the  fiduciary. 

2.  Duplicate  the  efforts  of  a  private  trustee. 

3.  Seek  to  centralize  its  operations,  defeating  the  goal  of  autonomous,  regional  of- 
fices. 

4.  Increase  its  cost  and  size  when  the  principal  findings  in  which  it  is  involved — 
Chapter  ll's — are  declining. 

5.  Micromanage  the  offices  of  Chapter  13  trustees. 


Mr.  Chairman  and  members  of  the  committee:  My  name  is  Hank  Hildebrand  and 
I  am  a  bankruptcy  trustee.  I  have  been  a  Chapter  Thirteen  trustee  1  since  1982,  a 


'"A  trustee  is  a  fiduciary  of  the  highest  order,  who  is  required  meticulously  to  observe  the 
fiduciary  relationship  and  to  perform  the  obligations  of  a  trustee  to  the  cestui  que  trust,  and 
he  is  held  to  a  high  standard  of  conduct  with  respect  to  administration  of  the  trust."  90  CJS 
Trusts  Sec.  247,  p  238. 
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Chapter  12  trustee  since  1986  and,  occasionally,  a  Chapter  Eleven  trustee.  I  serve 
in  the  Middle  District  of  Tennessee  and,  since  my  appointment,  I  have  been  actively 
involved  in  and  administered  about  49,000  Chapter  13  bankruptcy  cases.  Together 
with  Suzanne  Schulman,  the  second  Chapter  Thirteen  trustee  in  Nashville,  I  cur- 
rently administer  about  13,000  active,  ongoing  Chapter  13  cases.  Together  we  dis- 
burse close  to  $80  million  to  creditors  annually. 

I  have  served  as  president  to  the  National  Association  of  Chapter  Thirteen  Trust- 
ees, an  educational  organization  created  to  provide  training  and  other  services  to 
Chapter  13  trustees,  their  staffs  and  to  parties  actively  involved  in  the  administra- 
tion of  consumer  bankruptcy  (the  NACTT).  I  continue  to  serve  on  its  board  of  direc- 
tors. I  also  chair  the  legislative  committee  of  the  NACTT.  I  serve  as  the  case  notes 
editor  to  The  Quarterly,  the  publication  of  the  NACTT.  Although  I  have  been  ac- 
tively involved  in  the  educational  activities  of  the  NACTT,  the  views  I  present  here 
are  my  own  and  do  not  reflect  the  position  of  the  NACTT,  its  board  of  directors  or 
its  membership. 

I  have  always  enjoyed  the  opportunity  to  serve  as  a  Chapter  Thirteen  trustee.  I 
believe  that  it  has  given  me  the  chance  to  hone  my  courtroom  skills,  kept  me  close 
to  the  developing  case  law  in  the  field,  and  challenged  my  administrative  abilities. 
Throughout  my  tenure  as  trustee  I  have  sought  to  fulfill  what  I  believe  are  the  four 
basic  obligations  of  a  trustee  in  bankruptcy:  (1)  to  serve  as  a  fiduciary  to  the  bank- 
ruptcy system,  totally  and  completely  accountable  for  the  funds  that  are  charged  to 
my  care;  (2)  to  serve  as  a  neutral  advocate-litigator,  protecting  the  interests  of  the 
unrepresented  in  a  Chapter  Thirteen  bankruptcy  case,  acting  as  ombudsman  to  the 
Chapter  Thirteen  system,  participating  fully  in  the  court  procedures  that  affect 
Chapter  Thirteen  and  Chapter  Thirteen  debtors,2  (3)  to  serve  as  a  source  of  informa- 
tion to  all  parties  in  interest,  providing  complete  and  understandable  details  of  the 
system  and  the  cases  charged  to  my  care;3  and  (4)  to  serve  as  an  administrator  of 
the  Chapter  13  system,  seeking  to  insure  that  the  Chapter  13  plans  that  are  ap- 
proved by  the  court  are  fully,  completely,  and  accurately  administered  in  a  prudent 
and  fiscally  responsible  manner.  All  of  the  actions  that  I  have  taken  as  a  trustee 
have  been  with  these  basic  goals  in  mind. 

For  six  years  I  served  under  the  system  that  existed  prior  to  the  implementation 
of  the  United  States  Trustee  system.  Along  with  many  others  in  the  bankruptcy 
field,  I  looked  forward  to  the  implementation  of  the  UST  system.  I  had  experienced 
first  hand  the  difficulties  that  the  bankruptcy  courts  had  in  dealing  with  Chapter 
11  cases  in  which  there  was  little  or  no  creditor  involvement.  I  had  experienced  the 
difficulty  that  the  individual  judges  had  in  selecting  trustees  to  serve  in  cases  before 
them.  I  knew  as  well  the  difficult  that  faced  the  Court  when  questionable  trustee 
practices  were  suspected  and  there  was  no  entity  with  the  authority  or  the  ability 
to  investigate  and  take  appropriate  action.  Although  I  was  concerned  over  the  cost 
of  creating  a  new  bureaucracy  to  participate  in  the  process,  I  was  convinced  that 
the  Congressional  policy  would  be  recognized  and  the  UST  would  become  a  new  and 
welcome  ally  in  my  bankruptcy  practice  but  limited  in  cost  and  scope. 

I  was  encouraged  by  the  appointments  that  were  made  by  the  program.  I  know 
many  of  the  professionals  that  serve  and  have  served  in  the  position  of  United 
States  Trustee  and  Assistant  United  States  Trustee.  I  know  many  of  them  to  be 
dedicated,  hard  working  professionals  who  struggle  to  accomplish  the  goals  of  im- 
proving the  bankruptcy  system.  The  attorneys  that  serve  in  the  program  was  often 
some  of  the  best  bankruptcy  attorneys  in  an  area. 

But,  Mr.  Chairman,  I  believe  that  the  cost  of  the  program,  the  unjustified  growth 
in  the  program,  and  the  dangerous  "mission  creep"  that  infuses  the  program  has 
detracted  from  and,  in  many  ways,  overshadowed  the  benefits  of  the  UST  program. 
It  is  appropriate,  therefore,  for  this  Committee  to  examine  carefully  what  Congress 
intended  in  setting  up  the  United  States  Trustee  program,  to  limit  the  growth  and 
cost  of  the  program  and  to  prevent  it  from  deviating  from  its  legitimate  and  appro- 
priate goals.  As  two  members  of  the  U.S.  Trustee  program  pointed  out:  'Today  the 
Executive  Office  pushes  for  uniformity  of  process  and  practice  through  a  prolifera- 
tion of  'guidelines'  and  'policy  initiates.'  This  centralizing  mentality  handicaps  the 
Program,  making  it  less  effective,  and  in  particular,  undermines  its  ability  to  be  a 
flexible  and  innovative  agency."4 

The  United  States  Trustee  program  was  intended  to  be  a  decentralized,  semi- 
autonomous  and  localized  program.  The  legislative  history  plainly  demonstrates 


2  See,  generally,  11  USC  1302(b). 

3  See  11  USC  704(7)  made  applicable  to  a  Chapter  Thirteen  trustee  by  11  USC  1302(b)(1). 

4  Alberto,  Christopher  &  Moore,  Karen,  "Reinventing  The  United  States  Trustee  Program:  A 
View  From  the  Inside,"  p.  6. 
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that  Congress  did  not  envision  a  Washington  based  bureaucracy  that  would  inter- 
fere with  the  day  to  day  operations  of  the  system: 

"(T]he  concept  of  the  United  States  Trustee  system  is  to  provide  decentralized, 
semiautonomous  officials  to  administer  the  bankruptcy  laws.  Much  of  the  testimony 
during  the  Subcommittee's  hearings  in  opposition  to  the  Administrator  proposed  by 
the  Bankruptcy  Commission  focused  on  the  notion  of  a  centralized,  Washington- 
based  bureaucracy  that  would  be  insensitive  and  unresponsive  to  local  needs.  The 
United  States  Trustee  system  was  designed  to  make  the  administration  of  the  bank- 
ruptcy laws  responsive  to  local  needs  *  *  * 

'The  United  States  trustees  will  be  locally  based  and  generally  autonomous,  but 
will  be  loosely  supervised  and  assisted  by  the  Department  of  Justice.  *  *  *  It  is  ex- 
pected that  [the  Executive  Office]  will  have  only  a  small  staff,  and  will  offer  general 
administrative  assistance  and  support  services  in  individual  cases  to  the  United 
States  trustees  in  each  judicial  district.  *  *  *  Every  effort  has  been  made,  because 
of  the  differences  in  bankruptcy  administration  in  various  parts  of  the  country,  to 
decentralize  the  United  States  trustee  system,  and  not  to  have  a  Washington-based 
hierarchy."5 

Sadly,  I  believe  the  members  of  the  U.S.  Trustee  program  have  lost  sight  of  the 
goals  of  the  original  drafters.  Now,  instead  of  assisting  those  trustees  that  are  seek- 
ing to  fulfill  their  responsibilities  as  trustees,  the  system  has  become  adversarial, 
with  governmental  "supervisors"  demanding  more  and  more  paperwork,  reports,  ex- 
planations, and  micromanaging  the  private  trustee  system.  "The  Initiatives  [of  the 
U.S.  Trustee]  require  that  Chapter  13  trustees  seek  and  obtain  approval  from  local 
United  States  trustees  regarding  the  most  minuscule  aspects  of  their  operations. 
The  micromanagement  required  by  the  Initiative  requires  incredible  duplication  of 
effort."6  For  example,  one  trustee  was  required  to  submit  a  comprehensive  and  de- 
tailed "document  production"  to  the  United  States  Trustee  which  provided  a  written 
record  of  everything  from  why  employees  quit  during  the  previous  year  to  copies  of 
all  pleadings  filed  with  the  court  (See  attached  Exhibit  A).  While  it  is  clear  that 
Congress  intended  for  the  US  trustee  to  exercise  limited  supervisory  functions  over 
the  Chapter  Thirteen  standing  trustees,  it  was  clear  that  the  authority  was  to  be 
local.7  Although  the  U.S.  trustee  was  given  the  authority  to  supervise  the  standing 
Chapter  13  trustees,  the  concerns  Congress  sought  to  address  related  to  the  prob- 
lems with  private  trustees  in  liquidation  and  business  reorganization  cases.8 

The  very  nature  of  a  private  trustee  system  is  to  defer  to  the  discretion  of  a  pri- 
vate trustee,  subject  to  the  power  of  the  bankruptcy  court  to  review  and  approve 
or  disapprove  of  the  trustee  actions.  This  is  a  basic  element  of  fiduciary  law.  A 
trustee  is  conferred  with  great  discretion,  within  the  limits  of  the  authority  con- 
ferred upon  the  trustee  by  the  instrument  creating  the  trust  and  subject  to  the  au- 
thority of  the  court  responsible  for  the  trust.9  In  the  case  of  a  Chapter  Thirteen 
trustee,  it  is  the  Chapter  Thirteen  plan  and  the  dictates  of  Title  11  that  define  the 
limits  of  a  trustee's  authority.  It  is  the  bankruptcy  court  that  is  ultimately  charged 
with  the  administration  of  cases  conferred  to  its  jurisdiction.  The  United  States 
Trustee  has  an  important  but  limited  role  in  the  exercise  and  review  of  trustee  dis- 
cretion. 

No  one  can  argue  that  when  a  trustee  deviates  from  the  basic  responsibilities  of 
his  or  her  position,  the  court  has  the  obligation  to  review  such  actions.  It  is  proper 
and  appropriate  for  the  United  States  Trustee  to  bring  any  questionable  conduct  to 
the  attention  of  the  court.  Trustees  are  aware  of  the  high  level  of  responsibility  and 
accountability  that  they  hold  and  they  can  expect  to  be  held  accountable  for  any  de- 
viation from  basic  fiduciary  standards. 

The  United  States  Trustees  are  given  the  authority  to  "supervise"  the  activities 
of  the  standing  trustees.10  Note  that  the  statutory  basis  for  supervision  rests  in  the 


5H.R.  No  95-595,  95th  Cong.,  2nd  Sess.  at  101  (1977),  reprinted  in  1978  U.S.  Code  Cong.  & 
Admin  News  5787,  6062. 

6Alberto  &  Moore,  id,  p.  16. 

7 The  United  States  trustee  for  the  district  will  also  supervise  the  performance  of  private 
standing  trustees  *  *  •"  H.R.  595,  1978  U.S.  Code  Cong.  &  Admin.  News  at  6067  (emphasis 
added). 

8 This  system  will  allow  the  retention  of  the  private  standing  Chapter  XIII  trustees  that  have 
performed  [so]  well  under  current  law.  The  Attorney  General  will  be  able  to  utilize  the  private 
sector  to  provide  the  personalized  efficient  service  and  to  keep  subordinate  employees  of  the 
standing  trustee  off  the  public  payroll."  H.R.  595,  1978  U.S.  Code  Cong.  &  Admin.  News  at  6068. 

9  See,  generally  90  CJS  Sec  246  Trusts  at  p  224,  Restatement  of  Trusts,  H  189. 

10  The  United  States  trustee  for  such  region  shall  supervise  any  such  individual  appointed 
as  standing  trustee  in  the  performance  of  the  duties  of  standing  trustee.  28  USC  586(b). 
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regional  trustees;  the  Executive  Office  of  The  United  States  is  not  given  the  author- 
ity to  "supervise",  it  is  given  the  responsibility  to  "coordinate  and  assist"  the  re- 
gional trustees. 

Recently  the  United  States  trustee  program  has  perceived  a  need  for  the  promul- 
gation of  complex  and  detailed  "standards"  and  "guidelines"  to  govern  the  operations 
of  standing  trustees. 

While  the  need  for  fiduciary  standards  may  be  argued,  the  efforts  of  this  govern- 
mental agency  are  clearly  designed  to  circumvent  and  limit  the  discretion  of  Chap- 
ter 13  and  Chapter  12  trustees  to  a  degree  not  seen  before.  As  one  Bankruptcy 
judge  noted: 

"What  are  being  denominated  as  standards  and  Handbook  provisions  are,  in  re- 
ality, tightly  drawn  rules  and  regulations  that  permit  the  UST  to  strictly  control  the 
daily  operations  of  Chapter  12  and  Chapter  13  standing  trustees.  These  trustees  are 
not  employees  of  the  federal  government,  nor  are  they  employees  of  the  UST.  In  my 
opinion,  which  is  shared  by  others,  including  [the  EOUST]  general  counsel,  Martha 
Davis,  (In  re:  Myers,  147  B.R.  221  (Bankr  D.  Or.  1992),  Exhibit  2  at  page  243), 
standing  trustees  are  independent  contractors  who  serve  as  fiduciaries  to  the  bank- 
ruptcy estates.  They  are  not  agents  to  the  UST  as  principal,  nor  are  they  servants 
to  the  UST  as  master.  As  such  *  *  *  the  proposals  significantly  exceed  the  Congres- 
sional mandate  conveyed  to  regional  United  States  Trustees  via  28  U.S.C.  §  586(b) 
to  "supervise"  standing  trustees".11 

A  Chapter  13  trustee  is  not  an  agent  of  the  U.S.  Trustee  system.  The  private 
trustee  has  furthered  the  goals  of  the  bankruptcy  well.  A  private  trustee  can  freely 
pursue  the  collection  of  assets  or  the  implementation  of  a  plan  without  the  costs  and 
delay  of  government  over-involvement.  But  by  establishing  a  system  of  private 
trustees,  Congress  did  not  intend  to  limit  the  accountability  of  the  fiduciary.  By  the 
use  of  the  word  "trustee"  in  the  Bankruptcy  Code  Congress  intended  to  create  an 
independent  officer  vested  with  the  discretion  to  carry  out  the  obligations  of  a  trust- 
ee in  the  manner  best  suited,  in  the  judgment  of  the  trustee,  and  to  fulfill  the  obli- 
gations of  the  trust.  To  force  an  independent  fiduciary  to  conform  to  the  detailed 
conduct  prescribed  by  the  supervisor  places  the  fiduciary  in  an  uncomfortable  di- 
lemma. The  fiduciary  must  decide  whether  to  exercise  his  or  her  discretion  or  defer 
to  another — the  supervisor — to  make  decisions.  Sadly,  the  supervisor  of  the  standing 
trustee  often  has  little,  if  any,  practical  experience  in  a  administering  Chapter  13 
cases  or  a  trustees  office.  The  problem  is  exacerbated  when  the  true  supervisor  is 
not  in  the  trustee's  city  or  state  but  is  actually  a  governmental  number  cruncher 
in  Washington,  D.C. 

It  is  true  that  there  may  be  a  genuine  disagreement  between  the  standing  trustee 
and  the  United  States  Trustee  as  to  whether  a  particular  action  or  expenditure  of 
funds  is  appropriate.  Because  the  statute  confers  upon  the  EOUST  the  authority  to 
establish  the  compensation  of  each  standing  trustee,  the  discussion  is,  unfortu- 
nately, not  a  dialogue.  Many  trustees  have  advised  me  that  the  budgets  that  they 
submit  to  the  United  States  Trustee  detailing  their  expected  expenditures  for  the 
ensuing  year,  are  arbitrarily  modified  by  the  UST  system.  If  a  standing  trustee  does 
not  agree  with  the  decision  of  the  UST,  the  trustee  simply  will  not  be  paid.  The 
Standing  Trustee  Initiative,  March  19,  1993,  designed  to  direct  the  regional  trustees 
on  proper  standing  trustee  supervision  lists  as  the  first  step  in  enforcing  the  U.S. 
Trustee  Initiative,  the  elimination  of  compensation: 

'The  failure  of  the  standing  trustee  to  provide  an  adequate  budget  proposal  as 
well  as  undertake  satisfactory  efforts  to  correct  deficiencies  set  forth  in  an  audit, 
ALS  audit  or  office  visit,  small  require  that  the  compensation  level  be  set  at  zero, 
when  the  percentage  fee  is  established,  thereby  precluding  the  standing  trustee 
from  drawing  any  compensation  until  the  matter  is  resolved"  (at  p.  13)  (emphasis 
added). 

If  the  standing  trustee  is  still  not  willing  to  agree  with  the  UST,  there  is  the  very 
real  risk  that  the  trustee  will  no  longer  be  assigned  cases.12 

The  independent  discretion  of  the  Standing  Trustee  is  jeopardized  when  the  UST 
substitutes  his  or  her  judgment  for  that  of  the  trustee.  The  discretion  of  the  United 


"Each  United  States  trustee  shall  be  under  the  general  supervision  of  the  Attorney  General, 
who  shall  provide  general  coordination  and  assistance  to  the  United  States  trustees."  28  USC 
586(c). 

11  Letter  of  David  w.  Houston,  III,  USBJ  ND  Miss,  to  Sandra  Coleman,  dated  Sept.  27,  1995. 

12  "Because  the  standing  trustee  serves  no  definite  term  and  Congress  made  no  explicit  provi- 
sion to  the  contrary,  the  party  with  the  power  of  appointment  may  terminate  that  appointment 
at  any  time  by  refusing  to  assign  new  cases  to  the  standing  trustee."  Richman  v.  Straley,  48 
F.3d  1139  (10th  Cir.  1995). 
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States  Trustee  is  jeopardized  when  the  central  office  substitutes  its  judgment  for 
that  of  the  regional  trustee.  Such  has  occurred: 

A  Chapter  13  trustee  was  not  permitted  to  use  an  independent  armored  guard  to 
make  deposits  to  his  bank,  deposits  that  total  millions  of  dollars  per  year. 

Trustees  across  the  nation  were  not  permitted  to  purchase  errors  and  omissions 
insurance  coverage  to  protect  the  assets  of  the  trusteeship  from  any  negligence  or 
mistakes  that  the  trustee'  staff  may  make.  The  EOUST  has  now  acknowledged  the 
wisdom  of  such  coverage  and  has  authorized  this  expenditure. 

A  trustee  was  not  permitted  to  provide  for  a  computer  to  assist  creditors  and 
other  parties  in  obtaining  information  concerning  cases  under  the  supervision  of  the 
affected  trustee. 

Numerous  trustees  have  advised  me  that  the  UST  will  not  allow  them  to  provide 
for  debtor  education  and  credit  rehabilitation  programs  that  benefit  creditors  and 
debtors.  These  trustees  believe  that  the  use  of  such  education  programs  fills  a  basic 
need  in  their  communities  and  can  help  eliminate  the  need  for  a  debtor  to  return 
to  the  bankruptcy  court. 

A  chapter  13  trustee  was  advised  that  a  business  investigator  to  inspect  business 
locations  of  debtors  engaged  in  business  was  not  an  appropriate  expense.  Now  busi- 
ness cases  are  not  receiving  all  of  the  attention  the  trustee  feels  they  deserve. 

A  chapter  13  trustee  has  advised  that  the  location  of  the  trustee's  office  is  subject 
to  the  control  of  the  United  States  trustee. 

All  trustees  have  been  advised  that  no  expenditure  in  excess  of  $1,000  will  be  per- 
mitted unless  the  United  States  Trustee  specifically  approves  the  purchase.  Ap- 
proval is  sometimes  delayed  for  weeks. 

A  chapter  13  trustee  has  advised  me  that  when  a  disagreement  occurred,  the 
United  States  trustee  fixed  the  trustee's  compensation  at  zero  until  the  standing 
trustee  agreed  with  the  United  States  trustee. 

A  chapter  13  trustee  was  not  allowed  to  obtain  an  additional  telephone  line  into 
his  office  despite  repeated  requests  by  the  court  to  eliminate  the  busy  signals  that 
exist  daily. 

A  chapter  13  trustee  was  not  allowed  to  hire  an  additional  staff  attorney;  even 
though  the  trustee's  expenses  was  under  budget  and  personnel  costs  would  remain 
under  budget. 

A  chapter  13  trustee's  budget  was  not  finally  "approved"  for  eight  months  pending 
the  U.S.  Trustee  considering  whether  a  trustee  could  maintain  on  his  payroll  a 
maintenance  worker  while  reducing  the  trustee's  rent. 

A  chapter  13  trustee  was  advised  to  immediately  terminate  her  office  retirement 
program,  even  though  the  retirement  program  operated  within  IRS  and  ERISA 
guidelines. 

A  chapter  13  trustee  was  prohibited  from  purchasing  plastic  chairs  for  a  staff 
breakroom  even  though  the  purchase  would  not  adversely  affect  the  trustee's  budg- 
et. This  trustee  operates  at  only  a  5.5%  commission. 

All  standing  trustees  were  directed  to  execute  audit  contracts  with  auditors  se- 
lected by  the  Executive  Office  on  contract  forms  that  had  been  negotiated  and  draft- 
ed by  the  Washington  office. 

The  United  States  Trustee  clearly  has  a  role  in  watching  over  the  operations  of 
a  standing  trustee.  I  support  that  concept.  I  believe  that  the  functions  of  the  UST 
program  are  limited,  however,  to  those  tasks  that  have  been  clearly  articulated  by 
Congress: 

The  United  States  Trustee  should  appoint  trustees.  This  removes  the  court  from 
the  appearance  of  favoritism  and  cronyism  that  plagued  the  system  in  the  years 
prior  to  the  implementation  of  the  program.  The  U.S.  Trustee  should,  however,  take 
into  consideration  the  difficult  tasks  that  face  a  standing  trustee  to  meet  their  four 
obligations  and  seek  those  with  the  basic  skills  to  meet  those. 

The  United  States  Trustee  should  appoint  independent  auditors  who  will  carefully 
and  completely  scrutinize  the  operations  of  a  Chapter  13  trustee.  The  auditors  can 
and  should  pay  close  attention  to  the  expenses  of  a  trustee  to  be  certain  that  the 
trustee  is  mindful  of  the  fiduciary  obligations  of  a  trustee. 

The  United  States  Trustee  should  monitor  Chapter  11  cases  in  which  there  is  no 
creditor  involvement.  This  will  assist  the  court  in  moving  cases  out  of  the  system 
when  there  is  little  need  or  interest  in  reorganization.  Note  that  Chapter  13  cases 
already  have  a  private  trustee  charged  with  the  duty  of  monitoring  and  moving 
Chapter  13  cases. 

The  United  States  Trustee  should  seek  to  dismiss  abusive  Chapter  7  cases.  Such 
motions  to  dismiss  are  mandated  by  Congress  in  11  USC  707(b). 

The  United  States  Trustee  should  review  applications  for  professional  compensa- 
tion as  mandated  by  the  Bankruptcy  Reform  Act  of  1994. 
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The  United  States  Trustee  should  bring  conflicts  to  the  attention  of  the  court.  If 
the  U.S.  Trustee  believes  that  any  trustee  is  acting  improperly,  either  by  conduct, 
or  by  expending  funds  improvidently,  the  UST  should  bring  such  matter  to  the 
court,  seeking  either  the  disapproval  of  a  proposed  expenditure,  the  mandating  of 
a  needed  expenditure  or,  if  appropriate,  the  removal  of  the  trustee. 

In  my  opinion,  the  United  States  Trustee  program  should  focus  its  resources  on 
the  needs  of  the  system.  The  intrusive,  counter-productive  micromanagement  of  pri- 
vate trustees  is  not  such  a  need.  The  government  should  defer  to  the  discretion  of 
the  fiduciary  ultimately  charged  with  the  responsibility  of  administering  the  Chap- 
ter 13  program  in  an  area.  This  reliance  upon  a  competent,  professional,  private  fi- 
duciary will  reduce  the  cost  to  the  system,  avoid  needless  duplication  and  recognize 
that  the  best  person  to  judge  a  need  is  often  the  one  closest  to  the  problem.  If  the 
U.S.  Trustee  system  can  avoid  the  temptation  to  micromanage  the  internal  oper- 
ations of  the  Chapter  13  trustees,  the  U.S.  Trustee  program  and  the  corps  of  dedi- 
cated, professional  standing  trustees  can  work  together  for  the  benefit  of  the  bench, 
the  bar,  creditors  and  those  debtors  struggling  to  repay  debt. 


U.S.  Department  of  Justice, 
U.S.  Trustee,  Central  District  of  California, 

March  13,  1995. 
Re:  management  review. 

To:  Nancy  K.  Curry,  Chapter  13  Standing  Trustee. 
From:  Carol  A.  Osborne,  Standing  Trustee  Coordinator. 

This  is  to  confirm  our  recent  telephone  conversation  concerning  the  upcoming 
management  review  of  your  office.  We  are  scheduled  to  begin  our  review  on  Monday, 
April  3,  1995,  at  9:30  am.  We  are  requesting  work  space  for  two  to  three  individuals 
and  access  to  a  photocopying  machine. 

In  order  to  assist  our  office  in  its  preparation,  please  submit  the  following  infor- 
mation no  later  than  March  24,  1995: 

1.  A  list  of  employees  that  contains  each  employee's  name,  home  address,  and  as- 
signed duties.  Any  personal  or  business  relationships  between  employees  must  be 
disclosed  (i.e.  husband/wife,  business  partners,  brother/sister).  If  no  such  relation- 
ships are  known  to  exist,  your  response  should  include  a  statement  to  that  effect. 

2.  A  list  of  any  personnel  who  have  left  the  standing  trustee's  employment  during 
the  fiscal  year  and  the  reason(s)  why.  Please  provide  a  forwarding  address  and  tele- 
phone number  for  each  person  identified.  If  no  employee  has  left  during  the  fiscal 
year,  your  response  should  include  a  statement  to  that  effect. 

3.  A  list  of  any  employees  who  have  filed  a  complaint  or  grievance  with  regulatory 
authorities,  and  summary  of  the  complaint  or  grievance.  If  none  are  known  to  exist, 
your  response  should  include  a  statement  to  that  effect. 

4.  A  list  of  employees,  past  or  present,  who  have  filed  bankruptcy,  under  any 
chapter.  If  none  are  known  to  exist,  your  response  should  include  a  statement  to 
that  effect. 

5.  Copies  of  any  personnel  handbooks  or  other  employment  materials  distributed 
to  employees. 

6.  Copies  of  payroll  records  for  all  employees  for  the  present  fiscal  year  and  a 
written  description  of  your  payroll  system  including  information  regarding  salaried 
and  hourly  employees,  overtime  policies,  and  raise/bonus  policies. 

7.  A  list  of  all  contractors,  adjusters,  appraisers,  accountants,  or  management 
firms  utilized  by  your  office  that  contains  each  party's  name,  address,  telephone 
number,  a  description  of  the  service  provided,  and  the  compensation  arrangement. 
Any  personal  or  business  relationship  between  you,  your  employees,  or  agents  must 
be  disclosed.  If  no  such  relationships  exist,  your  response  should  include  a  state- 
ment to  that  effect. 

8.  Identify  all  depositories  of  bankruptcy  estate  funds  and  their  locations.  All  serv- 
ices received  by  you  or  your  office  should  be  identified  as  well  as  a  description  of 
the  costs  associated  with  each  service.  You  must  also  disclose  if  you,  or  your  affili- 
ates, have  received  personal  or  business  loans  from  the  identified  depositories.  Any 
relationship  not  directly  related  to  the  trusteeship  must  be  disclosed.  If  no  such  re- 
lationships exist,  your  response  should  include  a  statement  to  that  effect. 

9.  A  description  of  any  other  business  activities  in  which  you  are  involved. 

In  addition,  we  will  require  that  the  following  information  be  made  available  upon 
our  arrival: 

1.  Current  examples  of  all  reports  generated  by  the  trusteeship's  computer  sys- 
tem, including  reports  received  from  outside  computer  consultants  or  services.  These 
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reports  should  include  the  disbursement  reports  and  any  pre-disbursement  edit  re- 
ports. 

2.  The  trusteeship's  pleadings  file,  if  any. 

3.  The  trusteeship's  complaint  file,  if  any. 

4.  Any  written  procedures  that  you  have  concerning  case  administration  and  ac- 
counting. 

5.  A  current  list  of  all  delinquent  accounts  that  includes,  at  a  minimum,  the  case 
name  and  number,  the  dollar  amount  of  the  delinquent  payments,  and  the  length 
of  time  the  plan  payments  are  delinquent. 

6.  Current  lists  of  all  open  cases  and  confirmed  plans  with  expiration  date. 

7.  The  average  plan  length,  average  plan  payment,  and  average  disbursement 
size. 

8.  The  amount  of  undistributed  funds  after  your  last  disbursement. 

9.  The  number  of  cases  filed  during  the  present  fiscal  year. 

We  appreciate  your  assistance  in  providing  us  with  this  information.  If  you  have 
any  questions  about  this  request,  or  about  the  management  review,  please  contact 
me. 

Senator  GRASSLEY.  Thank  you,  Mr.  Hildebrand. 
Mr.  Morin. 

STATEMENT  OF  LAURENCE  P.  MORIN 

Mr.  Morin.  Thank  you,  Senator  Grassley  and  Senator  Feingold. 

My  name  is  Larry  Morin,  and  I  am  an  attorney  in  Lynchburg, 
VA,  and  have  been  a  chapter  13  trustee  for  18  years.  Interestingly 
enough,  for  16  of  those  years,  I  have  appeared  before  Judge  Ander- 
son, so  both  ends  of  the  spectrum  are  in  this  room  today. 

I  am  appearing  before  you  today  in  my  capacity  as  president  of 
the  Association  of  Bankruptcy  Professionals,  or  ABP.  We  represent 
the  majority  if  not  all  of  the  chapter  13  trustees  and  their  concerns 
as  to  making  proposals  to  Congress  to  deal  with  the  concerns  that 
we  have. 

Our  concern,  simply  stated,  is  that  we  think  something  is  wrong 
with  justice.  We  think  the  scales  of  justice  are  out  of  balance.  Part 
of  the  process  may  be  simply  stated — and  it  is  the  trend  throughout 
the  country — perhaps  there  is  a  theme  that  Government  is  too  big 
and  too  intrusive. 

We  are  also  concerned  about  the  fact  that  we  are  being  told  too 
often  who  is  right,  who  is  wrong,  and  what  is  right  and  what  is 
wrong,  and  there  is  no  real  vehicle  by  which  we  can  have  our  dif- 
ferences redressed. 

I  am  reminded  of  something  that  I  believe  W.C.  Fields  is  credited 
with  having  said,  many  years  ago:  "It  is  not  the  injustice  that  both- 
ers me,  it  is  the  justice." 

In  this  particular  case,  the  injustice  or  the  justice  being  meted 
out  is  in  the  form  of  micromanagement.  Micromanagement  can  be 
taken  on  in  a  number  of  different  perspectives,  based  upon  how  you 
describe  it.  I  have  illustrated  in  my  written  materials  a  number  of 
examples,  and  I  would  encourage  the  committee  to  look  at  those. 

As  trustees,  we  were  appointed  based  upon  the  U.S.  trustees' 
confidence  in  our  ability  to  make  sound  business  decisions.  We  do 
so  based  on  our  knowledge  of  what  needs  to  be  done  and  how  to 
do  it.  We  should  be  allowed  to  exercise  that  authority.  As  Mr. 
Hildebrand  just  said,  it  is  a  multifaceted  operation  and  one  that  it 
takes  years  of  experience  to  master. 

We  have  based  our  micromanagement  examples  on  known  and 
confirmable  facts,  not  perceptions.  Micromanagement,  from  our 
point  of  view,  is  an  attitude.  If  the  U.S.  trustee  claims  there  have 
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been  abuses  or  problems  that  need  to  be  addressed,  they  should  be 
addressed  succinctly  and  openly,  not  in  a  surreptitious  manner. 

We  are  concerned  that  oftentimes,  our  examples  that  we  point 
out  of  things  that  we  construe  as  micromanagement  may  appear  to 
be  minor  or  minuscule  when  taken  in  the  abstract;  it  is  the  cumu- 
lative effect  of  all  of  these  that  has  caused  our  concern  and  galva- 
nized our  willingness  and  effort  to  come  forward  and  be  vocal  on 
these  issues. 

I  want  to  give  you  three  quick  examples  of  micromanagement 
that,  while  they  are  not  the  only  ones,  are  ones  that  I  was  able  to 
verbalize  in  a  relatively  succinct  manner. 

One  trustee  was  prohibited  at  the  last  minute,  at  the  end  of  her 
fiscal  year,  from  making  contributions  to  a  qualified  retirement 
plan  which  had  previously  been  approved  by  the  U.S.  trustee  for 
a  number  of  years.  As  a  result,  she  ended  her  fiscal  year  with  no 
contribution,  thereby  jeopardizing  the  tax  consequences  to  herself, 
the  trusteeship  and  the  employees. 

Another  example — and  this  has  occurred  on  many  occasions — is 
where  essential  pieces  of  equipment  have  to  be  purchased  on  an 
emergency  basis.  Oftentimes,  the  standing  trustee  will  notify  the 
U.S.  Trustee's  Office  of  that,  they  will  have  to  make  the  purchase 
to  replace  a  piece  of  equipment  and  will  then  be  chastised  for  not 
having  followed  procedure  to  do  so  in  advance — even  though,  by 
doing  so,  the  standing  trustee  gets  the  work  out  on  time. 

A  third  example  is  that  when  it  comes  to  space  allocation,  wheth- 
er it  be  the  total  size  of  an  office  space  or  square  feet  per  employee, 
U.S.  trustee  representatives  have  slipped  into  13  trustee  offices, 
usually  unannounced,  and  have  measured  the  office  space  to  deter- 
mine how  many  square  feet  are  going  to  be  used. 

The  extremes  call  to  mind  what  we  need  to  address.  Part  of  it 
is  arrogance,  part  of  it  is  smugness,  part  of  it  is  the  "one  glass  slip- 
per" or  "one  shoe  fits  all."  These  are  the  matters  that  we  think 
need  to  be  addressed,  and  we  would  ask  this  committee  to  seriously 
consider  our  concerns  in  that  regard. 

Mr.  Hildebrand  has  touched  on  the  threat  of  assignment  of  fu- 
ture cases.  How  that  works  is  if  a  trustee  does  not  capitulate,  fu- 
ture cases  are  not  assigned,  and  as  a  result,  there  is  no  concept  of 
removing  a  trustee  for  cause;  they  just  stop  the  cases  going,  mak- 
ing the  trusteeship  dry  up. 

We  encourage  this  committee  to  create  a  method  by  which  these 
disputes  can  be  resolved  by  the  courts,  just  as  all  other  profes- 
sionals appearing  before  the  bankruptcy  court  are  entitled  to  do. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Morin  follows:] 

Prepared  Statement  of  Laurence  P.  Morin 

SUMMARY 

The  United  States  Trustee,  having  been  given  the  responsibility  for  general  super- 
vision and  oversight  of  standing  chapter  12  and  13  bankruptcy  trustees,  has  ex- 
ceeded its  authority. 

The  United  States  Trustee  has  determined  that  it  has  the  absolute  power  and  au- 
thority to  determine  and  fix  expenses  which  standing  trustees  may  incur  in  the  ad- 
ministration of  their  trusts. 

The  United  States  Trustee  has  manifested  its  assumption  of  authority  by  engag- 
ing in  the  micromanagement  of  the  standing  trustee's  budgets  and  expenses. 
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The  United  States  Trustee  also  has  assumed  that  it  has  unfettered  authority  to 
remove  trustees  previously  appointed  without  any  application  of  due  process  or  de- 
termination that  cause  may  exist  for  such  removal. 

The  United  States  Trustee  has,  by  refusing  to  assign  cases  to  trustees  absent  a 
determination  of  cause,  effected  "de  facto  removal"  without  court  review. 

Under  existing  provisions  of  the  Bankruptcy  Code,  all  trustees  under  other  chap- 
ters other  than  standing  chapter  12  and  13  trustees,  as  well  as  other  professionals 
appearing  before  the  bankruptcy  courts,  are  entitled  to  have  their  actual,  necessary 
expenses  determined  by  the  court. 

The  Chapter  13  program  has  been  and  continues  to  be  the  most  successful  aspect 
of  the  entire  bankruptcy  system.  More  than  $2  billion  each  year  are  distributed  to 
creditors,  at  a  cost  of  less  than  seven  percent  (7%). 

This  program  is  funded  entirely  by  payments  made  by  debtors  to  the  trustees, 
with  absolutely  no  government  or  appropriated  funds  used  for  standing  trustee  oper- 
ations. 

A  dispute  resolution  procedure  utilizing  the  bankruptcy  court  is  essential  to  safe- 
guard the  integrity  of  this  successful  and  cost-effective  program,  and  to  curtail  ex- 
cessive interpretations  and  uses  of  power  by  the  United  States  Trustee. 

INTRODUCTION 

Mr.  Chairman  and  Members  of  the  Committee:  My  name  is  Larry  Morin,  and  I 
am  a  bankruptcy  trustee.  For  the  preceding  twenty-six  years,  I  have  been  engaged 
in  the  practice  of  law,  primarily  as  a  sole  practitioner.  Since  October  1,  1979,  I  have 
served  as  a  Standing  Chapter  13  Trustee  in  Lynchburg,  Virginia.  On  occasion,  I 
have  served  the  Court  as  a  trustee  in  Chapter  7  and  11  cases.  It  is  best  to  describe 
my  trusteeship  as  a  "small"  one  based  upon  the  number  of  cases  administered  and 
the  volume  of  disbursements:  at  the  present  time,  I  have  just  over  1,000  cases,  and 
disburse  more  than  $3  million  to  creditors  annually.  To  put  this  in  perspective,  from 
1979  to  the  present,  our  caseload  has  multiplied  by  five,  and  what  we  now  disburse 
monthly  represents  two  years'  worth  of  distributions  when  we  first  began.  As  the 
bankruptcy  phenomenon  has  grown,  we  have  grown  and  learned  with  it. 

I  want  to  thank  the  Subcommittee  not  only  for  convening  this  hearing,  but  also 
for  giving  me  the  opportunity  to  appear  before  you  today.  My  appearance  is  in  my 
capacity  as  the  President  and  Chairman  of  the  Board  of  The  Association  of  Bank- 
ruptcy Professionals,  Inc.  ("ABP').  This  organization  represents  the  vast  majority  of 
chapter  13  trustees,  and  was  formed  in  the  fall  of  1993  in  response  to  the  need  to 
empower  an  organization  with  authority  to  propose  legislative  measures  to  address 
our  concerns. 

The  principal  purpose  of  ABP  is  to  propose  legislative  change,  not  only  to  address 
the  problems  we  have  and  continue  to  experience,  but  also  to  suggest  ways  in  which 
the  bankruptcy  process,  and  Chapter  13  in  particular,  can  better  serve  the  Courts 
who  administer  to  it,  the  debtors  who  choose  it,  and  the  creditors  who  benefit  from 
it.  To  that  end,  ABP  appreciates  the  opportunity  to  participate  in  any  further  delib- 
erations on  these  important  issues. 

WHY  WE  ARE  HERE 

In  the  Bankruptcy  Reform  Act  of  1978,  Congress  empowered  judges  to  adjudicate 
factual  and  legal  disputes,  and  delegated  only  the  general  administration  of  bank- 
ruptcy estates  to  the  United  States  Trustee.  This  general  administrative  power  in- 
cluded the  responsibility  to  supervise  the  private  trustees  serving  as  independent 
fiduciaries.  However,  there  is  growing  public  and  professional  concern  that  the  Exec- 
utive Office  for  the  United  States  Trustees  has  improperly  expanded  the  definition 
of  "trustee  oversight"  to  include  the  absolute  authority  to  determine  and  fix  the  ex- 
penses which  may  be  incurred  by  the  Chapter  13  standing  trustees  in  the  adminis- 
tration of  cases  under  their  charge.  The  power  to  exercise  such  oversight  was  not 
intended  by  Congress  to  include  unfettered  authority  for  the  United  States  Trustee 
to  substitute  its  judgment  for  that  of  the  private  trustee.  Rather,  the  United  States 
Trustee's  exercise  of  micromanagement  by  determining  what  this  agency  contends 
should  be  the  trustee's  necessary  expenses  of  administration,  without  any  recourse 
for  judicial  review,  exceeds  the  scope  of  authority  granted  to  the  United  States 
Trustee  by  Congress,  and  improperly  usurps  the  prerogative  of  the  standing  trustee 
as  an  independent  fiduciary,  as  well  as  the  power  of  the  bankruptcy  court  to  deter- 
mine ultimately  what  expenses  are  actual  and  necessary. 

In  addition,  the  United  States  Trustee  has  taken  upon  itself  the  power,  and  has 
imposed  the  additional  threat,  that  it  may  arbitrarily  remove  a  standing  trustee 
without  a  showing  of  any  cause.  This  exercise  of  power  improperly  interferes  with 
the  independent  fiduciary's  role  envisioned  by  Congress  in  the  creation  of  the  pri- 
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vate  standing  trustee.  Therefore,  consistent  with  Congress'  intent  that  the  judicial 
and  administrative  function  in  bankruptcy  be  separated,  we  ask  that  Congress  con- 
sider legislation  clarifying  that  the  adjudication  of  disputes  as  to  whether  expenses 
for  a  standing  trustee  are  necessary,  or  whether  cause  exists  for  the  removal  of  a 
trustee  from  future  cases,  should  be  reserved  to  the  courts.  We  do  not  propose  legis- 
lation which  would  in  any  way  infringe  upon  the  United  States  Trustee's  statutory 
responsibility  to  fix  the  compensation  and  the  percentage  fee  of  the  standing  trustee 
or  to  exercise  general  oversight  over  the  trustee's  performance.  Rather,  a  legislative 
change  is  necessary  to  provide  the  standing  trustees  with  the  same  mechanism  for 
judicial  dispute  resolution  currently  afforded  to  all  other  professionals  under  the 
Bankruptcy  Code.  This  will  ensure  that,  as  to  the  expenses  to  be  incurred  by  stand- 
ing trustees,  they  too  will  be  governed  by  the  same  criteria  to  which  the  expenses 
of  Chapter  7  trustees,  attorneys  and  other  professionals  appearing  before  bank- 
ruptcy courts  are  currently  subject.  In  the  absence  of  such  a  legislative  change, 
there  will  continue  to  be  absolutely  no  means  by  which  disputes  or  disagreements 
between  the  United  States  Trustee  and  standing  chapter  12  and  13  trustees  can  be 
resolved  or  appealed. 

Secondly,  because  the  United  States  Trustees  declines  to  follow  earlier  Congres- 
sional directives  and  limitations  to  its  authority,  or  refuses  (with  only  a  few  excep- 
tions) to  refer  its  disputes  to  the  courts,  the  United  States  Trustee  has  the  ability 
to  impose  its  will  upon  a  standing  trustee  by  simply  refusing  to  assign  future  cases. 
Such  action  thereby  effects  a  "de  facto  removal"  without  the  United  States  Trustee 
having  to  make  any  showing  of  any  grounds  or  reasons,  whether  or  not  cause  may 
exist  for  such  removal.  Therefore,  we  believe  a  legislative  change  is  necessary  to 
clarify  that  the  United  States  Trustee  does  not  have  the  unconditional  power  to  re- 
move a  standing  trustee  without  a  court  determination  that  cause  exists  for  doing 
so.  Because  it  involves  an  adjudication  of  a  factual  dispute,  the  power  of  trustee  re- 
moval should  be  vested  with  the  court,  not  only  with  respect  to  pending  cases  as 
is  currently  provided  for  under  the  Code,  but  also  with  regard  to  the  assignment 
of  future  cases  to  a  trustee  who  has  otherwise  been  appointed  and  qualified  by  the 
United  States  Trustee.  Again,  the  change  we  propose  does  not  interfere  with  any 
power  that  Congress  has  heretofore  expressly  reserved  to  the  United  States  Trustee, 
including  the  responsibility  to  supervise  standing  trustees  or  to  seek  from  the  court 
the  removal  of  a  standing  trustee  for  cause. 

In  the  event  the  U.S.  Trustee  represents  to  you  that  there  are  many  problems  and 
abuses  which  they  have  uncovered,  and  therefore  many  more  to  be  discovered,  we 
suggest  to  you  the  following: 

A.  That  their  practices  and  policies  which  are  manifested  as  micromanagement 
does  not  relate  in  any  way  to  the  discovery  of  fraud  or  embezzlement; 

B.  That  the  cost  of  the  U.S.  Trustee  program  far  exceeds  not  only  the  amounts 
discovered  as  having  been  misappropriated  or  embezzled,  but  also  the  cost  benefit 
to  creditors  measured  in  terms  of  the  distributions  they  receive  from  the  trustees; 

C.  That  many  of  the  so-called  "abuses"  are  in  fact  more  of  a  misunderstanding 
or  differences  in  interpretation  of  United  States  Trustee  policies  as  between  the 
standing  trustee  and  the  U.S.  Trustee,  and  once  explained,  usually  are  resolved; 

D.  That  as  to  many  areas  of  supposed  "abuse",  the  U.S.  Trustee  has  in  fact  pre- 
viously approved  the  standing  trustee's  budgets,  usually  for  many  years,  with  these 
very  forbidden  activities  having  been  routinely  included  and  approved  by  the  very 
agency  that  now  contents  they  are  "abusive"; 

E.  That  the  U.S.  Trustee,  rather  than  fixing  an  abusive  practice  with  a  individual 
trustee,  seeks  to  create  a  blanket  procedure  which  has  interferred  with  the  perform- 
ance by  a  trustee  of  his/her  fiduciary  duties;  as  a  result,  the  costs  to  bankruptcy 
administration  have  risen  to  the  detriment  of  creditors,  as  well  as  in  several  in- 
stances, creating  backlogs  in  the  Court. 

Therefore,  we  reiterate  our  position  and  offer  the  proposition  that  Congress  con- 
firm that  the  courts  should  be  allowed  to  adjudicate  and  be  the  final  arbiter  of  dis- 
putes between  the  U.S.  Trustee  and  the  standing  trustee,  not  only  as  to  actual  and 
necessary  expenses,  but  also  as  to  the  removal  of  a  trustee.  We  suggest  that  it  has 
always  been  the  understanding  and  intent  of  Congress  that  the  court  be  the  entity 
to  decide  these  disputes,  and  that  Congress  has  never  intended  that  the  U.S.  Trust- 
ee both  promulgate  rules,  and  then  decide  how  those  rules  are  to  be  interpreted  and 
enforced. 

WHAT  IS  A  "STANDING  TRUSTEE"? 

While  I  recognize  that  each  of  you  is  familiar  with  the  concept  and  terminology, 
let  me  use  this  opportunity  to  clarify  and  define,  for  the  record,  what  is  meant  by 
a  "standing"  trustee. 
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First,  we  are  private  business  men  and  women.  We  operate  our  trusteeships  as 
fiduciaries,  and  are  very  conscious  of  the  importance  to  conduct  ourselves,  individ- 
ually and  collectively,  in  a  manner  to  safeguard  the  trust  bestowed  upon  us. 

Second,  by  "fiduciaries",  it  is  not  limited  to  the  handling  of  monies  belonging  to 
others.  Rather,  this  concept  includes  making  reports  and  recommendations  to  the 
Court  as  to  the  good  faith,  fairness,  and  best  effort  of  the  debtor's  proposed  plan, 
of  reviewing  the  petition  and  schedules  for  accuracy,  of  monitoring  the  performance 
of  debtors  while  the  case  is  pending,  of  reviewing  claims  filed  and  actions  taken  by 
creditors  to  ensure  their  compliance  with  applicable  statutes  and  rules. 

Third,  and  as  will  be  discussed  in  more  detail  later,  we  are  not  compensated  from 
appropriated  or  non-appropriated  government  funds. 

Fourth,  by  "standing"  is  meant  we  are  the  "designated"  individual  to  provide 
these  services.  In  most  districts  throughout  the  country,  we  are  the  only  chapter  13 
trustee  to  whom  cases  are  assigned;  there  are  several  districts,  however,  where  the 
case  filings  and  volume  are  so  extensive  that  more  than  one  person  has  been  ap- 
pointed to  serve  as  trustee  in  those  locations. 

Fifth,  [except  for  trustees  serving  in  Alabama  and  North  Carolina]  we  are  ap- 
pointed by  the  Attorney  General  of  the  United  States,  acting  through  the  Executive 
Director  of  the  United  States  Trustee  program.  The  criteria  for  such  appointment 
is  governed  both  by  statute  and  rule,  and  these  appointments  are  generally  re- 
garded as  being  "indefinite".  However,  each  year,  a  new  "order"  is  entered  which 
sets  both  the  percentage  rate  for  commissions  and  fixes  the  dollar  amount  of  our 
compensation  for  the  coming  fiscal  year.  Also,  these  appointments  are  at  the  pleas- 
ure of  the  Attorney  General. 

THE  CHAPTER  13  PROGRAM  IS  THE  MOST  SUCCESSFUL  ASPECT  OF  THE  ENTIRE 
BANKRUPTCY  SYSTEM 

We  need  not  remind  you  that  Congress,  even  prior  to  the  enactment  of  the  Bank- 
ruptcy Reform  Act  of  1978,  showed  an  avowed  preference  for  the  use  of  chapter  13 
in  the  consumer  bankruptcy  arena.  In  fact,  with  more  recent  changes  to  the  Code, 
the  use  of  chapter  13  for  small  businesses  has  been  encouraged  and  is  gradually 
being  utilized. 

Simply  stated,  this  is  a  program  that  works,  and  works  well.  This  program  is  an 
exemplary  model  of  how  a  partnership  between  the  private  sector  (standing  trust- 
ees) and  public  sector  (government  agencies)  should  and  does  work.  That  does  not 
mean  that  there  is  no  room  for  improvement,  but  this  is  a  program  that  has  been 
developed  and  administered  by  professional  men  and  women — the  standing  trust- 
ees— from  coast-to-coast,  all  of  whom  take  great  pride  in  their  work  and  their  knowl- 
edge, not  only  of  the  law,  but  also  of  the  practical  side  of  the  life  of  bankruptcy. 

From  the  point  of  view  of  those  who  file  cases  (the  debtors),  this  program  has: 

(1)  Saved  many  homes  from  foreclosure; 

(2)  Satisfied  in  full  many  debts  that: 

(a)  were  for  non-dischargeable  taxes, 

(b)  were  for  non-dischargeable  student  loans, 

(c)  were  for  obligations  co-signed  by  relatives/friends, 

(3)  Provided  means  by  which  they  can  restore  and  re-establish  their  credit; 

(4)  Taught  them  financial  discipline  and  money  management  skills. 
From  the  point  of  view  of  the  credits,  this  program  has: 

(1)  Established  a  cost-effective  means  of  having  their  claims  allowed  and  paid, 

(2)  Provided  incentives  for  all  creditors  to  share  in  available  resources  from 
a  debtor  rather  than  line  up  for  the  "race  to  the  court  house", 

(3)  Enabled  creditor  representatives  to  initiate  and  engage  in  dialogue  with 
the  Courts,  trustees,  debtors  (usually  through  counsel)  and  the  U.S.  Trustee  as 
to  ways  in  which  the  system  may  be  improved, 

(4)  Provided  annual  distributions  of  approximately  $2  billion  to  creditors,  with 
an  administrative  cost  of  less  than  7%,  and  at  virtually  no  out-of-pocket  ex- 
penses to  most  creditors. 

From  the  point  of  view  of  the  Court,  this  program  has: 

(1)  Streamlined  many  of  the  practices  and  procedures  for  such  matters  as  re- 
view of  cases  as  to  good  faith,  fairness,  and  detecting  abuses; 

(2)  Enhanced  judicial  economy  and  docket  control  by  relying  on  qualified 
trustees  to  make  accurate  and  credible  reports; 

(3)  Standardized — at  least  within  a  court  district  or  region — the  documents  to 
be  filed  with  the  court; 

(4)  Brought  about  increased  noticing  services  at  a  reduced  cost  to  the  Court 
and  all  other  parties  in  interest. 
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It  has  taken  many  years  for  this  program  to  evolve.  The  computer  age  has  en- 
hanced record  keeping  as  well  as  case  management.  The  Courts  have  grown  to  rely 
on  the  expertise  as  well  as  the  judgment  and  evaluation  skills  of  the  individual 
standing  trustees  serving  in  each  area,  and  this  skill  and  knowledge  is  something 
that  the  trustees  themselves — through  their  own  initiative  and  organizations  [nota- 
bly the  National  Association  of  Chapter  13  Trustees  ("NACTT")]— have  developed 
the  ability  to  educate  themselves  and  their  staffs.  Please  do  not  think  for  one 
minute  that  the  United  States  Trustee  program  has  contributed  in  any  significant 
way  to  this  training  process.  In  fact,  the  U.S.  Trustees  seek  from  the  standing  trust- 
ees explanations  as  to  basic  concepts  of  bankruptcy  law  and  procedure,  and  then  try 
to  use  or  turn  that  knowledge  on  the  trustees  to  question  their  judgment.  This  is 
just  another  dimension  of  the  direction  which  their  micromanagement  has  taken. 

THE  BUDGET  PROCESS  AND  CHAPTER  13  CASE  ADMINISTRATION  MICROMANAGEMENT: 
THE  PROBLEM  NEEDING  REDRESS 

Before  getting  into  the  historical  background  of  this  problem,  let  me  first  offer 
both  a  definition  of,  and  several  examples  of  how  we,  as  trustees,  describe  "micro- 
management". 

In  simple  terms,  it  involves  an  unwarranted  intrusion  by  the  United  States  Trust- 
ee into  the  business  judgment  and  decision  making  process  of  private  business  men 
and  women.  In  somewhat  more  complex  terms,  it  involves  the  philosophical  dif- 
ference between  private  business  and  differing  local  practice  and  custom  on  the  one 
hand,  and  either  government  or  inflexible,  standardized  rules  and  practices  on  the 
other. 

Micromanagement,  as  practiced  by  the  United  States  Trustee,  manifests  itself  in 
the  following  general  ways: 

(a)  Excess  scrutiny  as  to  selected  line  items  in  a  standing  trustee's  budget, 
not  only  at  the  budget  formation  process,  but  also  throughout  the  fiscal  year; 
(b  First  the  fabrication,  then  the  imposition  of  a  national  (or  at  least  a  restric- 
tive regional)  standard  as  to  selected  business  practices  and  decisions; 

(c)  A  concerted  effort,  displayed  by  an  inflexible  attitude  towards  forcing  ei- 
ther an  individual  trustee  or  group  of  trustees  to  conform  to  particular  course 
of  conduct  or  set  of  practices  in  areas  such  as:  (1)  cost  per  case;  (2)  square  foot- 
age per  employee;  (3)  set  job  descriptions  and  fixed  rates  of  compensation  and 
benefits;  and  (4)  harsh  limitations  on  equipment  needs,  upgrades  and  replace- 
ment to  get  the  job  done. 
Along  the  way,  if  the  standing  trustee  does  not  capitulate  to  the  U.S.  Trustee's 
demands,  the  standing  trustee  then  can  anticipate  increased  scrutiny  over  other 
areas  previously  approved. 

HOW  THE  BUDGET  PROCESS  WORKS 

On  a  monthly  basis,  standing  trustees  are  required  to  submit  monthly  reports  to 
the  United  States  Trustee,  detailing  actual  receipts  and  disbursements.  These  re- 
ports, which  are  accompanied  by  copies  of  bank  statements  and  other  appropriate 
supporting  documents,  show  the  actual  receipts  from  debtors  that  are  deposited  into 
the  trust  fund,  the  application  of  those  receipts  for  distributions  to  creditors,  debtor 
attorney  fees,  and  then  the  trustee  draws  commission  based  on  those  distributions 
that  have  been  made,  thereby  funding  the  trustee's  salary  and  expense  account. 
Therefore,  every  month  the  U.S.  Trustee  has  at  its  disposal  accurate  and  up-to-date 
information  as  to  the  standing  trustee's  actual  expenses. 

Then,  toward  the  end  of  each  fiscal  year,  the  U.S.  Trustee  provides  to  the  stand- 
ing trustees  a  set  of  forms  and  instructions  to  be  completed  as  to  the  trustee's  budg- 
et request  for  the  coming  fiscal  year.  While  these  forms  experience  some  change 
from  year  to  year,  for  the  most  part  they  remain  the  same.  In  addition,  the  budget 
submission  must  include  supporting  documentation  such  as  copies  of  leases  of  office 
space  and  equipment,  job  descriptions  of  employees,  copies  of  contracts  with  the  pro- 
viders of  outside  services,  just  to  name  the  basics.  However,  based  on  the  monthly 
reports  as  to  actual  receipts  and  disbursements,  the  information  contained  in  the 
trustee's  budget  request  comes  as  no  surprise  to  the  U.S.  Trustee. 

The  incidents  of  micromanagement — examples  of  which  are  noted  below — arise 
not  only  during  the  budget  formation  process,  but  also  during  the  year  upon  review 
of  the  monthly  reports.  The  micromanagement  as  practised  by  the  U.S.  Trustee  is 
not  a  substitute  for  the  independent  audits  that  are  conducted  each  year.  Also,  the 
micromanagement  does  not  detect  or  uncover  fraud  or  embezzlement,  whether  by 
a  standing  trustee  or  a  member  of  his  or  her  staff.  Pure  and  simple,  the  micro- 
management  is  needling  by  the  U.S.  Trustee  into  basic  business  decisions  dealing 
with  the  day-to-day  operations  of  the  trustee's  office. 
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THE  INDEPENDENT  AUDIT  PROCESS 

All  of  the  chapter  13  trustees  are  audited  every  year,  and  most  of  these  audits 
are  conducted  by  private  accounting  firms.  These  independent  auditors  are  selected 
by  the  United  States  Trustee  following  bidding,  screening  and  solication  process. 
The  costs  for  these  audits  are  paid  entirely  by  the  standing  trustees  from  their  oper- 
ating budget,  and  the  fees  to  be  charged  are  fixed  during  the  negotiations  between 
the  United  States  Trustee  and  the  auditors.  The  auditors  are  given  specific  direc- 
tives from  the  United  States  Trustee  as  to  the  matters  to  be  investigated  and  exam- 
ined as  well  as  the  procedures  to  be  followed.  This  expense  is  a  major  line  item  in 
the  budget  of  each  standing  trustee. 

However,  notwithstanding  this  further  extension  of  the  role  of  the  private  busi- 
ness sector  and  the  private  fiduciaries,  several  trustees  have  reported,  and  it  is  be- 
lieved others  who  did  not  report  experienced  the  same  reaction,  that  following  the 
exit  conference  at  the  conclusion  of  the  audit,  a  member  of  the  U.S.  Trustee's  office, 
when  learning  that  the  auditor  had  not  found  or  reported  any  material  (if  any)  dis- 
crepancies, commented,  "What,  they  found  nothing  wrong!  What  did  they  do  while 
they  were  there!?"  And,  in  a  number  of  regions,  members  of  the  United  States 
Trustee  office  return  to  the  standing  trustee's  office  to  conduct  their  own  "audit". 
And,  in  one  region,  it  was  learned  that  the  United  States  Trustee  representatives 
required  the  standing  trustees  to  meet  with  them  privately  (without  any  staff  mem- 
bers) on  a  monthly  basis,  and  that  the  standing  trustee  was  made  to  explain  and 
justify  every  expense  check  written. 

THE  IMPACT  OF  MICROMANAGEMENT 

While  the  incidents  of  micromanagement  are  directed  against  the  standing  trust- 
ees, the  parties  who  ultimately  feel  the  impact  are  those  the  standing  trustee  are 
supposed  to  serve:  the  Courts  including  the  Clerk's  Offices,  debtors  and  their  coun- 
sel, and  creditors.  While  there  are  many  areas  of  a  trustee's  operation  that  become 
subject  to  micromanagement,  the  most  significant  is  the  staff  who  really  enable  the 
trustee's  office  perform.  It  almost  appears  as  if  the  U.S.  Trustee  is  trying  to  make 
the  standing  trustees  eliminate  staff  positions  and/or  key  employees  in  an  attempt 
to  keep  the  standing  trustees  from  performing  as  well  as  they  have  performed  over 
the  years. 

Again,  the  end  result  is  that  due  to  staff  cutbacks,  the  following  services  become 
curtailed: 

1.  Difficulty  in  preparing  cases  for  confirmation  in  a  timely  manner; 

2.  Difficulty  in  reviewing  claims  in  a  timely  manner,  and  then  being  able  to  com- 
mence distributions  to  creditors; 

3.  Difficulties  in  monitoring  payments  from  debtors  and,  if  necessary,  initiating 
motions  to  dismiss  for  debtors  who  are  in  default; 

4.  Limited  access  for  debtor's  counsel  and  creditor  representatives  as  to  the  status 
of  a  given  case  or  series  of  cases; 

5.  Inability  to  investigate  debtor's  representations  or  misrepresentations  to  either 
confirm  or  refute  what  has  been  reported  in  their  schedules; 

6.  Inability  to  monitor  self-employed  debtors,  and  to  provide  guidance  as  to  those 
cases. 

Most  often,  the  U.S.  Trustees  directs  its  micromanagement  efforts  as  follows: 

1.  Office  and  storage  space: 

(a)  By  limiting  a  trustee  to  a  certain  number  of  square  feet  per  employee; 

(b)  By  ignoring  or  overlooking  the  need  to  retaining  records  and  to  be  able  to  re- 
trieve documents  even  long  after  a  case  has  been  closed; 

(c)  By  trying  to  compel  a  trustee  to  set  up  an  office  in  spartan  conditions; 

(d)  By  setting  parameters  such  as  cost^square  foot  without  regard  to  whether  that 
cost  may  include  utilities,  storage,  parking,  common  spaces,  private  or  conference 
spaces,  or  room  for  expansion. 

2.  Employees: 

(a)  By  restricting  the  trustee  from  employing  people  whom  the  trustee  considers 
necessary  to  provide  professional  skills  including  attorneys,  accounts,  computer  pro- 
grammers and  analysts,  consultants; 

(b)  By  preventing  the  trustee  from  being  able  to  offer  an  already  qualified  individ- 
ual a  competitive  salary,  and  then  to  be  able  to  provide  raises  without  automatically 
being  limited  to  cost  of  living  increases; 

(c)  By  setting  fixed  job  descriptions  and  set  salary  ranges  for  each  position  in  the 
office; 

(d)  By  pre-determining  the  benefits  to  be  provided  without  regard  to  the  custom 
or  practice  in  the  particular  location; 
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(e)  By  refusing  to  consider  prior  benefits  as  the  U.S.  Trustee  has  approved,  as  to 
health  and  disability,  retirement. 

3.  Training  of  the  trustee  and  employees: 

(a)  By  limiting  trustees  as  to  training  for  new  as  well  as  experienced  employees 
based  on: 

(1)  computer  skills; 

(2)  people  communication  skills; 

(3)  dealing  with  changing  laws  and  rules,  as  well  as  the  requirements  of  the 
local  Court; 

(4)  the  need  to  understand  how  to  evaluate  the  business  practices  of  self-em- 
ployed debtors; 

(b)  By  setting  limits  on  the  number  of  training  sessions  staff  members  may  at- 
tend; and 

(c)  By  not  offering  or  being  capable  of  providing  their  own  training  alternatives; 

(d)  By  overlooking  the  need  for  cross-training,  and  allowing  for  sick  leave  and  va- 
cation time. 

4.  Equipment  purchases,  upgrades,  replacements  and  maintenance: 

(a)  denying  trustees  requests  to  acquire  new  or  replacement  equipment; 

(b)  contesting  a  trustee's  decision  to  replace  or  upgrade  essential  equipment. 

5.  Debtor  rehabilitation  programs:  objecting  to  or  opposing  a  trustee's  effort  to 
provide  training  to  debtors  while  their  case  is  pending  to  help  the  debtor  avoid  hav- 
ing to  refile  upon  completion  of  his/her  case;  also  includes  in  many  instances  ena- 
bling a  debtor  to  apply  for  and  qualify  for  new  credit,  and  to  learn  and  understand 
how  they  must  manage  their  resources  to  protect  credit. 

SOME  EXAMPLES  OF  U.S.  TRUSTEE  MICROMANAGEMENT 

In  my  capacity  as  President  of  ABP,  many  of  the  trustees  from  throughout  the 
country  have  communicated  their  own  personal  examples  to  me.  Some  of  these  are: 

One  trustee  was  challenged  as  to  which  computer  software  company  and  program 
she  should  use,  as  well  as  some  of  her  staff  job  descriptions,  salaries  and  benefits; 
also,  she  was  directed  to  cease  making  contributions  to  the  previously  approved  re- 
tirement plan,  thereby  missing  the  annual  deadline  for  making  required  contribu- 
tions; even  though  she  complied  with  many  of  these  required  changes,  because  she 
took  exception  to  some  of  the  others  as  well  as  the  manner  in  which  these  demands 
were  communicated  to  her,  she  then  was  required  to  purchase  a  time  clock,  and  the 
trustee  had  to  punch  the  clock  and  obtain  permission  from  the  Regional  U.S.  Trust- 
ee to  be  away  from  the  office; 

Two  trustees  in  one  region  were  subjected  to  monthly  closed  door  sessions  with 
more  than  one  member  of  the  U.S.  Trustee's  office;  the  independent  audits  per- 
formed under  the  auspices  of  the  U.S.  Trustee  revealed  no  discrepancies,  and  in  all 
other  respects,  these  trustees  enjoyed  the  utmost  respect  and  appreciation  of  the 
Court  and  local  bar.  Yet,  every  month,  they  were  required  to  meet,  behind  closed 
doors  with  several  representatives  from  the  U.S.  Trustee,  and  without  any  of  their 
own  staff  present,  and  defend  every  entry  of  expense  incurred; 

Many  trustees  have  had  their  budgets  just  cut  because  the  U.S.  Trustee  opposed 
the  benefits  being  paid  to  their  employees;  no  regard  or  cost  comparison  was  sug- 
gested or  attempted  as  to  benefits  paid  to  other  private  sector  employees  in  the 
same  locale; 

One  trustee,  at  the  end  of  the  fiscal  year,  discovered  he  had  gone  "over  budget" 
as  to  a  few  line  items  such  as  travel,  supplies,  and  staff  salaries,  but  as  to  many 
other  areas  of  his  budget,  he  came  in  well  "under  budget",  and  with  the  net  result 
being  that  the  total  authorized  expenses  had  not  been  exceeded;  however,  that  was 
of  no  mind  to  the  U.S.  Trustee  who  required  that  the  standing  trustee  reimburse 
the  expense  account  from  his  personal  funds; 

Several  trustees  have  experienced  either  actual,  or  the  threat  of,  litigation  for  al- 
leged employment  discrimination,  sexual  harassment  (by  one  other  than  the  trust- 
ee), or  other  related  personnel-labor  related  charges,  all  of  which  could  occur,  or  had 
arisen,  against  the  trustee  in  his/her  capacity  as  trustee  (rather  than  personally); 
the  U.S.  Trustee,  when  asked  to  approve  expenses  dealing  with  these  matters,  has: 

(1)  Denied  the  trustee's  request  to  expense  funds  to  hire  a  labor  law  consultant 
so  as  to  prevent  these  alleged  infractions  in  advance; 

(2)  Denied  the  trustee's  request  to  expense  funds  to  hire  counsel  to  defend  the 
claim  or  litigation  arising  from  these  allegations,  even  if  the  trustee  was  sued  and 
the  trust  funds  subjected  to  exposure; 

At  least  one  trustee  has  been  denied  funds  to  upgrade  his  computer  hard  drive, 
not  only  to  accommodate  increased  case  activity,  but  also  to  enable  creditors  to  par- 
ticipate in  a  dial-on  system  for  the  dissemination  and  sharing  of  data; 
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One  trustee,  during  the  monthly  check  processing,  was  faced  with  one  of  his  com- 
puter terminals  "crashing"  so  that  the  checks  could  not  be  printed;  the  trustee  in- 
formed the  Regional  office  of  this  situation  by  phone,  and  then  the  trustee  arranged 
for  a  replacement  piece  of  equipment  to  be  provided  immediately;  and  then,  when 
the  trustee  purchased  that  piece  of  equipment  (at  a  reduced  charge),  he  was  chas- 
tised for  not  having  requested  and  obtained  U.S.  Trustee  approval  prior  to  the  pur- 
chase; 

There  are  three  known  trustees,  and  probably  many  others,  who  have  been  sub- 
jected to  a  representative  from  the  U.S.  Trustee's  office  coming  to  their  office  and 
measuring  the  dimensions  of  the  office  to  ascertain,  and  then  make  their  own  deter- 
mination, as  to  how  many  square  feet  per  employee  should  be  allowed  for  trustee 
operations; 

Several  trustees  have  been  forced  to  move  their  offices,  even  if  it  meant  breaking 
a  lease,  either  to  reduce  the  number  of  square  feet  or  the  cost  of  the  lease,  even 
if  the  cost  of  the  move  far  exceeded  the  cost  savings  to  be  realized  in  the  different 
location; 

One  especially  egregious  illustration  is  pending  at  this  time  in  a  western  state 
where  the  trustee  has  served  without  criticism,  discrepancy  or  defalcation  for  more 
than  ten  years.  However,  rather  than  seek  the  removal  of  this  trustee  for  cause 
[under  Sec.  324],  the  U.S.  Trustee,  without  any  expressed  reason,  has  simply 
stopped  assigning  cases,  and  thereby  has  engaged  in  a  classic  case  of  "de  facto  re- 
moval". 

THE  PENDING  U.S.  TRUSTEE  "STANDARDS" 

We  are  not  here  today  to  discuss  or  attack  the  "Standards  of  Conduct"  as  promul- 
gated by  the  United  States  Trustee.  That  is  or  may  be  a  topic  for  another  day.  As 
mentioned  earlier,  we  have  submitted  not  only  our  comments  but  also  our  revised 
version  of  how  we  feel  these  "Standards"  should  read. 

We  can  safely  represent  to  you  that  the  vast  majority  of  the  standing  trustees  do 
not  oppose  rules  and  regulations  as  to  our  professional  conduct  and  performance. 
In  fact,  many  of  the  practices  put  into  place  by  the  U.S.  Trustee  since  its  inception 
have  been  constructive.  The  Standards  have  been  promulgated  on  the  premise  that 
there  is  a  need  for  uniformity  and  consistency,  not  only  in  policy  making,  but  also 
in  policy  interpretation.  We  do  not  disagree  with  that  premise.  However,  there  have 
been  far  too  many  instances  of  unilateral  and  arbitrary  interpretation  by  the  United 
States  Trustee  as  to  the  meaning  or  extent  of  prior  policies  or  positions  as  to  budget 
issues,  hence  the  evolution  of  most  of  the  micromanagement  problems  that  have 
arisen.  In  addition,  far  too  often  policies  are  communicated,  whether  in  writing  or 
verbally,  with  a  tone  of  hostility,  arrogance,  smugness,  and  invincibility.  At  this 
stage  of  this  process,  we  view  the  Standards  as  being  illustrative  of  "regulations  by 
dictation"  rather  than  "rules  by  dialogue".  This  process  was  initiated  and  acceler- 
ated in  the  summer  of  1993  with  the  promulgation  of  the  "Initiatives",  which  to  this 
day,  remain  to  be  repealed  or  withdrawn. 

In  addition,  the  U.S.  Trustee  has  admitted  that  many  of  their  proposed  policies 
are  based  on  perceptions  rather  than  hard  facts,  and  if  they  persist  in  avoiding 
meaningful,  two-way  discussions  with  the  very  parties  who  will  be  most  affected  by 
these  policies,  then  their  perceptions — most  of  which  are  flawed  and  inaccurate — 
will  be  allowed  to  prevail.  The  U.S.  Trustee  also  has  acknowledged  that  as  to  many 
topics  or  items  of  expense,  these  perceptions  outweigh  the  need  for  any  cost-benefit 
analysis.  This  is  somewhat  hypocritical,  however,  for  when  the  U.S.  Trustee  seeks 
the  support  of  creditor  representatives,  their  message  is  that  it  is  only  because  of 
their  policies  and  tactics  that  they  [the  United  States  Trustee]  "*  *  *  have  saved 
millions  of  dollars  for  the  creditors  *  *  *"  by  curing  what  they  refer  to  as  "abusive 
practices".  In  fact,  if  the  U.S.  Trustees  Standards  were  implemented  as  drafted,  the 
cost  to  the  system  in  terms  of  experienced,  efficient  personnel  at  trustee  offices,  not 
to  mention  competent,  dedicated  trustees,  will  have  a  major  long  term  impact  not 
only  on  the  performance  by  trustee  offices,  but  also  on  the  cost  of  providing  these 
services. 

TOTAL  LACK  OF  A  DISPUTE  RESOLUTION  MECHANISM 

As  these  problems  or  disagreements  have  arisen  between  Standing  Trustees  and 
the  United  States  Trustee,  we  acknowledge  that  in  many  instances  these  differences 
have  been  resolved.  In  many  other  instances,  the  Standing  Trustee  has  had  to  capit- 
ulate to  the  authority  asserted  by  the  United  States  Trustee,  which  has  only  served 
to  fuel  the  U.S.  Trustee's  posture  as  to  future  dealings,  thereby  encouraging  them 
to  expand  their  micromanagement. 
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As  mentioned  earlier,  this  scenario  has  extended  in  several  instances  to  the  U.S. 
Trustee  refusing  to  assign  future  cases  to  a  trustee.  And,  in  several  instances,  the 
U.S.  Trustee  has  directed  the  Standing  Trustee  to  operate  his/her  office  without 
being  allowed  to  take  the  previously  authorized  percentage  fee  to  cover  expenses. 
All  of  this  has  been  done  not  only  without  any  semblance  of  due  process,  but  also 
without  any  reference  to  a  court.  In  many  instances,  these  decisions  have  been  made 
by  low  level  bureaucrats  who  have  not  even  sought  the  approval  or  review  of  the 
Regional  Trustee  or  the  Executive  Office. 

Earlier  this  year,  ABP  submitted  its  proposed  re-write  of  the  "Standards"  to  the 
Advisory  Board  convened  by  Joseph  Patchan,  the  Executive  Director  of  the  United 
States  Trustee  program.  Included  not  only  in  that  re-write,  but  also  in  the  oral  pres- 
entation before  that  Board,  was  the  suggestion  that  for  these  Standards  to  become 
acceptable  to  the  Standing  Trustees,  a  fair  and  meaningful  dispute  resolution  proce- 
dure must  be  established.  As  of  this  date,  ABP  has  received  absolutely  no  response 
as  to  this  suggestion.  Earlier  discussions  appear  to  indicate  that  the  United  States 
Trustee  considers  that  what  currently  is  available  constitutes  a  means  by  which  dis- 
putes may  be  "resolved",  i.e.  that  if  a  standing  trustee  and  regional  office  cannot 
agree,  the  matter  may  be  referred  to  the  Assistant  Director,  and  then  on  to  the  Ex- 
ecutive Director  for  final  resolution.  The  problem  with  this  approach  is  all  too  obvi- 
ous. This  is  especially  true  when  the  position  taken  by  a  regional  U.S.  Trustee  rep- 
resentative is  based  on  his  interpretation  of  a  mandate  which  originated  with  senior 
management  in  the  Executive  Office.  Further,  and  notwithstanding  any  representa- 
tions to  the  contrary,  the  United  States  Trustee  has  not  given  any  indication  that 
it  is  willing  to  engage  in  any  meaningful,  two-way  dialogue  with  any  representatives 
from  the  chapter  13  trustee  organizations  in  the  drafting  and  deliberation  process 
as  to  its  regulations,  including  the  concept  of  dispute  resolution.  In  addition,  when 
questions  as  to  policy  reasons  and  justifications  are  referred  to  the  U.S.  Trustee,  the 
predicted  and  actual  response  is  no  response  at  all.  But,  when  a  response  does  come 
forward,  it  usually  is  defensive  of  the  need  and  justification  for  the  continued  exer- 
cise of  authority  by  the  United  States  Trustee,  not  to  mention  the  continued  jus- 
tification for  the  very  existence  of  the  program.  It  has  been  this  type  of  reaction  and 
conduct  that  has  served  to  polarize  the  parties  and  raise  the  validity  of  the  Standing 
Trustees'  concern  that  unless  action  is  taken  by  Congress  to  provide  for  a  dispute 
resolution  procedure,  there  is  no  relief  available  from  this  dictatorial  method  of 
management. 

Please  do  not  be  misled  by  those  who  would  claim  that  such  a  statutory  provision 
would  lead  to  a  "rush  to  the  court  house".  This  is  classic  "Peter  and  the  Wolf,  or 
at  best  "Chicken  Little"  mentality.  As  a  practical  matter,  a  standing  trustee  will 
have  to  take  a  long,  hard  look  at  his/her  position  before  exposing  it  to  scrutiny  by 
a  Court.  And,  so  too  the  U.S.  Trustee  will  have  to  reconsider  its  position  vis-a-vis 
a  standing  trustee's  request  before  having  that  position  exposed  to  due  process  con- 
siderations. Recognizing  that  some  courts  may  not  want  to  engage  in  its  own  version 
of  "number  crunching",  the  Courts  should  be  at  liberty  to  refer  these  matters  to  a 
neutral  third  party  such  as  a  Special  Master,  Commissioner  or  Examiner,  who  then 
could  conduct  the  appropriate  investigation  and  examination  and  submit  a  report 
for  the  Court's  consideration. 


Association  of  Bankruptcy  Professionals,  Inc.,  January  10,  1995 

A  Call  for  Oversight  Review  of  the  United  States  Trustee  Program,  Re: 
Administration  of  Cases  Under  Chapter  13 

BACKGROUND 

Prior  to  the  Bankruptcy  Reform  Act  of  1978,  all  administrative  as  well  as  the  judi- 
cial functions  in  bankruptcy  were  handled  by  the  bankruptcy  courts.  Not  only  did 
the  bankruptcy  judges  oversee  the  Clerk's  offices  (including  the  appointment  of 
Clerks),  but  also  other  judges  had  the  authority  to  appoint  private  trustees  to  ad- 
minister the  estates  of  debtors. 

Even  though  the  trustee  was  supposed  to  have  served  as  an  impartial  adminis- 
trator of  the  estate,  far  too  often  the  trustees  were  called  upon  to  implement  a  policy 
or  decision  as  suggested  or  ordered  by  the  very  judge  who  had  appointed  them.  Also, 
the  courts  were  empowered  to  audit  and  supervise  the  financial  accountings  and  re- 
ports of  the  trustees,  and  the  results  of  such  audits  were  far  from  uniform.  It  was 
this  awkward  relationship,  and  in  some  instances  the  appearances  of  improper  su- 
pervision, that  challenged  the  credibility  as  to  the  administration  of  cases  handled 
within  the  bankruptcy  system. 
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To  remedy  these  perceptions,  the  Bankruptcy  Reform  Act  of  1978  sought  to  re- 
move administrative  duties  and  responsibilities  from  the  bankruptcy  judiciary. 
Under  the  Act  (referred  to  as  the  "Code"),  the  United  States  Trustee  Pilot  Program 
was  initiated,  to  be  housed  in  the  U.S.  Department  of  Justice;  the  pilot  program  was 
to  run  through  1984  but  was  extended  until  1986.  During  the  period  of  the  pilot 
program,  the  U.S.  Trustees  were  given  important  oversight  responsibilities,  to  en- 
sure honesty  and  fairness  in  the  administration  of  cases  filed  in  the  bankruptcy 
courts,  to  ferret  out  fraud,  and  to  provide  an  alternative  means  of  appointing  quali- 
fied persons  to  serve  as  private  trustees.  Most  of  the  oversight  activities  were  con- 
centrated in  Chapter  7  liquidations  and  Chapter  11  Reorganizations;  only  two  per- 
cent (2%)  of  the  U.S.  Trustee  resources  were  directed  towards  the  Chapter  13  pro- 
gram. 

In  1986,  as  the  Pilot  Program  reached  its  statutory  "sunset",  Congress  passed  the 
Bankruptcy  Act  of  1986  which  expanded  the  U.S.  Trustee  Program  to  a  nationwide 
level  [except  for  the  judicial  district  vvithin  the  states  of  North  Carolina  and  Ala- 
bama]. During  the  hearings  belbre  the  appropriate  Senate  and  House  subcommit- 
tees, the  justification  for  the  expansion  of  the  U.S.  Trustee  program  remained  that 
this  was  to  continue  to  be  an  "oversight"  program  rather  than  supervisory,  and  that 
the  trustees  were  to  continue  to  be  appointed  from  the  private  sector.  As  further 
justification,  the  U.S.  Department  of  Justice  estimated  that  the  expansion  to  a  na- 
tionwide program  would  cost  $38.6  million  in  the  first  year  (FY  1987),  and  would 
require  540  employees.  They  further  estimated  that  the  cost  would  rise  to  $50-56 
million  during  the  following  two  year  period,  by  which  time  the  program  would  be 
fully  staffed  and  operational  (by  FY  1989).  The  results,  however,  illustrate  that  by 
FY  1990,  the  actual  cost  of  the  program  was  approximately  $59  million,  and  there 
were  846  full  time  employees.  Since  that  time,  both  costs  and  staffing  levels  have 
escalated  so  that  by  FY  1995,  more  than  $106  million  had  been  appropriated  (Budg- 
et Authority)  and  staffing  levels  have  or  are  expected  to  reach  almost  1,100  people. 

Since  1986,  the  U.S.  Trustee  Program  has  continued  to  grow  with  little  or  no  Con- 
gressional oversight.  As  with  many  programs  in  the  Executive  Branch,  the  U.S. 
Trustee  program  has  at  times  resembled  a  bureaucracy  out  of  control.  In  the  proc- 
ess, those  who  are  charged  with  the  administration  of  this  program  have  imposed 
their  will  and  interpretation  of  the  Code  in  an  arbitrary  and  inconsistent  manner, 
and  in  the  process  have  impeded  the  administration  of  caseloads  by  their  micro- 
management  of  the  private  sector  trustees  who  are  to  provide  this  service  to  the 
Courts  and  debtor-creditor  community. 

THE  CHAPTER  13  PROGRAM 

Historically,  cases  filed  and  administered  under  Chapter  13  of  the  Code  (and  the 
Bankruptcy  Act  of  1898  prior  thereto)  are  the  only  proceedings  in  bankruptcy  ad- 
ministration that  are  totally  funded  by  payment  from  the  debtors  (i.e.,  no  taxpayer 
dollars  are  used,  and  none  of  the  filing  fees  used  to  fund  the  administration  of  bank- 
ruptcy are  used  to  fund  the  operation  of  the  offices  of  chapter  13  trustees).  Of  great- 
er significance,  Chapter  13  cases  are  the  only  consumer  bankruptcy  proceedings 
where  significant  amounts  of  distributions  are  returned  to  the  creditor  community. 
For  instances,  just  during  the  most  recent  fiscal  year,  more  than  250,000  cases  were 
filed  under  chapter  13,  and  the  chapter  13  trustees  supervised  the  distribution  of 
more  than  Two  Billion  Dollars  to  the  creditors,  all  of  this  at  a  cost  of  approximately 
one  hundred  million  (i.e.,  about  5%). 

In  order  for  the  Chapter  13  component  of  bankruptcy  administration  to  continue 
to  work  effectively,  the  Courts  depend  upon  competent,  conscientious,  experienced 
and  dedicated  individuals  to  serve  as  trustees.  There  are  approximately  180  individ- 
uals appointed  nationwide,  all  of  whom  operate  their  offices  as  small  business  peo- 
ple with  the  number  of  employees  ranging  from  just  a  few  to  as  many  as  forty.  The 
size  and  complexity  of  each  office  is  influenced  by  the  size  of  the  caseload,  the  com- 
plexity of  the  cases  filed  in  their  particular  districts,  the  economic  demographics  of 
the  regions  served,  and  the  demands  and  expectations  of  the  Courts.  Trustees  derive 
their  compensation  as  a  commission  based  upon  a  percentage  of  funds  disbursed; 
the  maximum  percentage  is  set  by  the  Code,  and  the  trustees  use  the  commission 
proceeds  to  pay  operational  expenses  and  provide  compensation  to  the  trustee. 

During  1986  and  1987,  when  the  U.S.  Trustee  Program  was  expanded  nationwide, 
the  time  spent  by  the  U.S.  Trustees  as  to  chapter  13  oversight  was  minimal,  and 
as  in  the  past,  the  chapter  13  program  continued  to  work  well  and  indeed  to  thrive. 
Unfortunately,  however,  since  the  late  1980's  the  U.S.  Trustees  have  intensified 
their  review  of  chapter  13  operations  without  any  apparent  or  revealed  basis  that 
the  chapter  13  program  warrants  such  action.  The  U.S.  Trustee  "oversight"  function 
has  extended  to  the  micromanagement  of  individual  chapter  13  trustee  offices,  and 
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the  imposition  of  management  decisions  by  the  U.S.  Trustees  in  the  particular  re- 
gions upon  individual,  private  trustees.  Some  examples  include:  staffing  decisions, 
employee  salary  levels,  benefit  packages  [including  health  care  options,  educational 
benefits,  retirement  plans,  etc.];  some  of  these  micromanagement  issues  have  chal- 
lenged normal  services  for  the  maintenance  of  office  equipment  and  environment, 
and  armored  car  services  for  transporting  large  amounts  of  debtor  payments  to  the 
banks. 

These  and  other  decisions  by  U.S.  Trustees  offices  have  been  made  by  lower  level 
employees,  but  with  no  avenue  for  further  administrative  review,  or  administrative 
or  judicial  appeal.  In  several  instances,  U.S.  Trustees  have  adopted  the  attitude  that 
their  decisions  are  immune  from  review,  and  that  their  decisions  are  not  subject  to 
due  process  criteria. 

Further,  the  U.S.  Trustee  Program  is  supposed  to  provide  administrative  guidance 
by  use  of  well  established  rule  making  procedures;  however,  the  U.S.  Trustee  Pro- 
gram has  chosen  not  to  publish  any  updated  rules  and  guidelines,  or  at  least  to  seek 
the  input  of  chapter  13  trustees  as  to  the  substance  of  procedures  they  seek  to  en- 
force. In  addition,  in  some  recent  instances  the  U.S.  Trustees  have  appointed  per- 
sons to  serve  as  Chapter  13  trustees  based  more  on  political  factors  than  on  an 
open,  fair  competitive  basis. 

In  summary,  and  simply  stated,  a  non-elected  federal  bureaucracy  has  been  al- 
lowed to  impose  their  will  with  no  recourse  or  review.  Not  only  is  this  unfair,  but 
also  it  is  totally  contrary  to  the  intent  of  Congress  at  the  time  the  U.S.  Trustee  Pro- 
gram was  first  established,  and  then  expanded. 

RECOMMENDATIONS 

Accordingly,  we  believe  and  request  that  as  the  104th  Congress  begins  its  review 
of  federal  programs,  that  it  will  take  its  oversight  responsibility  seriously  and  will 
apply  its  powers  to  a  timely  and  meaningful  review  of  the  Office  of  the  United 
States  Trustee.  In  that  spirit,  it  is  requested  that  the  following  issues  be  addressed: 

(1)  How  well  has  the  United  States  Trustee  Program  worked? 

(2)  What  are  the  true  costs  and  benefits  of  the  Program? 

(3)  Is  there  an  alternative  structure  to  the  present  system  which  is  more  cost  ef- 
fective and  productive? 

(4)  What  is  the  role  of  the  Executive  Office  of  the  United  States  Trustee  Program 
in  the  Chapter  13  process? 

(5)  What  are  appropriate  guidelines  for  the  appointment  of  new  and/or  replace- 
ment private  trustees? 

(6)  What  are  the  guidelines  for  the  suspension  or  removal  of  existing  trustees? 

(7)  Does  the  Administrative  Procedures  Act  apply  to  the  United  States  Trustee 
Program?  If  so,  has  it  been  followed  properly? 

(8)  What  type  of  public  participation  should  be  used  regarding  the  development 
and  implementation  of  rules  to  be  promulgated  by  the  United  States  Trustee  Pro- 
gram? 

(9)  What  avenues  of  appeal  are  available  (or  should  be  developed)  to  question  the 
decisions  of  the  regional  United  States  Trustee  offices  and  to  ensure  due  process? 

(10)  What  guidance  or  directives  have  been  sent  to  the  Regional  U.S.  Trustees  re- 
garding the  Chapter  13  Trustee  program? 

We  appreciate  your  interest  in  these  matters  and  look  forward  to  working  with 
you  to  make  the  system  function  even  more  efficiently  in  the  future.  If  we  may  pro- 
vide additional  information  to  enable  you  to  investigate  and  respond  to  these  issues, 
please  let  us  know. 

Respectfully  submitted. 

Laurence  P.  Morin, 

President. 


Association  of  Bankruptcy  Professionals,  Inc.,  February  14,  1995 

The  Office  of  the  United  States  Trustee 

"a  bureaucracy  out  of  control?" 

The  United  States  Trustee  Program  was  designed  by  Congress  to  make  the  ad- 
ministration of  the  bankruptcy  laws  responsive  to  local  needs.  It  was  to  be  locally 
based  and  generally  autonomous,  and  because  of  the  differences  in  bankruptcy  prac- 
tice and  administration  in  various  parts  of  the  country,  the  Congress  made  every 
effort  to  decentralize  the  U.S.  Trustee  system  and  to  discourage  the  formation  and 
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expansion  of  a  Washington-based  hierarchy.  See  1978  U.S.  Code  Cong.  &  Admin. 
News  5787,  6062. 

The  staffing  was  to  be  at  a  level  adequate  to  permit  the  U.S.  Trustees  to  meet 
their  responsibilities  properly,  and  if  substantial  increases  or  decreases  in  bank- 
ruptcy case  filings  occurred,  it  was  anticipated  that  the  staffing  levels  of  the  pro- 
gram would  be  adjusted.  See  1986  U.S.  Code  Cong.  &  Admin.  News,  5248. 

Unfortunately,  the  United  States  Trustee  Program  has  chosen  to  disregard  any 
idea  of  decentralization,  has  ignored  its  own  estimates  as  to  staffing  levels,  and  has 
avoided  recognizing  or  responding  to  local  or  regional  conditions  and  needs. 

In  1986,  hearings  were  held  by  the  Congress  to  determine  if  the  United  States 
Trustee  Program  should  move  beyond  the  Pilot  level  to  become  national  [with  the 
exception  of  North  Carolina  and  Alabama]  in  scope  and  operation.  At  those  hear- 
ings, the  Justice  Department  estimated  that  the  program  would  cost  between  $30- 
$40  million  during  the  first  two  years,  and  $50-$56  million  once  the  program  be- 
came fully  established.  Further,  the  Justice  Department  projected  staffing  levels  at 
approximately  540  full  time  equivalents.  However,  actual  staffing  levels  and  budget 
expenditures  have  greatly  exceeded  the  Justice  Department's  representations  to  the 
Congress  as  follows:  in  FY  90,  the  program  cost  $60  million  with  893  full  time  em- 
ployees; by  FY  94,  the  cost  had  risen  by  almost  65%  to  $99  million,  and  staffing 
levels  had  increased  by  more  than  30%  to  1,181.  By  comparison,  however,  the  case 
filings  were  only  12%  higher  from  FY  90  to  FY  94;  to  be  fair,  bankruptcy  filings 
did  escalate  in  FY  91  and  FY  92,  and  justification  for  some  of  these  increases  at 
that  time  was  probably  appropriate.  However,  as  the  difficult  economic  period  of 
1991  and  1992  eased,  bankruptcy  filings  declined  nationwide,  but  the  budget  ex- 
penses and  staffing  levels  of  the  U.S.  Trustee  Program  did  not.  The  most  significant 
decreases  in  case  filings  from  FY  92  to  FY  94  were  in  Chapter  7  and  Chapter  11 
filings,  areas  where  the  U.S.  Trustee  Program  spends  and  has  spent  the  majority 
of  its  time  in  oversight  and  actual  case  administration. 

It  is  significant  to  note  that  Congress,  recognizing  the  decline  in  bankruptcy  case 
filings,  cut  the  Justice  Department's  FY  95  request  for  1,162  full  time  employees 
to  a  level  of  1,082;  however,  an  overall  increase  in  appropriations  was  still  granted. 

The  Congressional  response  to  staffing  level  needs  was  based  on  an  exaggerated 
level  of  case  filings  by  the  Justice  Department  starting  with  its  FY  93  budget  re- 
quest, which  was  based  on  FY  92  estimated  case  filings  at  1,063,000,  and  for  FY 
93,  at  1,207,250.  A  year  later,  for  its  FY  94  budget  request,  the  Justice  Department 
presented  estimated  FY  93  case  filings  at  1,040,000  (down  from  1,207,250  just  the 
year  before),  and  for  FY  94  at  1,107,300  cases.  Then  again,  for  FY  95,  the  Justice 
Department's  estimated  filings  were  based  on  a  revised  FY  94  estimate  at  897,204 
(which  was  based  on  actual  data  from  FY  93);  yet  the  actual  FY  94  filings  were  only 
837,797,  showing  that  their  most  recent  projections  had  been  exaggerated  by  almost 
60,000  case  filings.  The  conclusion  is  inescapable:  that  while  the  Justice  Department 
continually  presented  to  the  Congress  estimated  increases  in  case  filings  to  justify 
their  need  for  increases  in  staffing  levels  and  budget  requests,  the  actual  case  filings 
declined  by  25%.  And,  most  recently  in  its  FY  96  budget  request,  the  Justice  De- 
partment now  estimates  bankruptcy  case  filings  for  FYs  95  and  96  at  821,502,  a 
further  caseload  reduction  without  a  corresponding  reduction  in  staffing  and  budget 
requests. 

In  the  FY  95  Appropriations  hearings,  the  Acting  Director  of  the  U.S.  Trustee 
Program  was  questioned  about  the  differences  between  the  number  of  chapter  7  case 
filings  as  previously  estimated  by  the  Justice  Department  (at  621,071),  as  compared 
to  the  estimates  by  the  Administrative  Office  of  U.S.  Courts  (at  584,000);  the  Acting 
Director  responded  by  acknowledging  that  he  guessed  that  the  projections  of  the  Ad- 
ministrative Office  were  "somewhat  closer"  to  actual,  and  in  fact,  the  actual  chapter 
7  case  filings  (571,971)  were  less  than  the  Administrative  Office  had  anticipated, 
thereby  creating  a  further  gap  in  the  credibility  of  the  estimates  of  the  Justice  De- 
partment. The  attached  chart  best  illustrates  the  spiralling  cost  of  the  program,  the 
increases  in  staffing  levels,  and  the  corresponding  decreases  in  bankruptcy  case  fil- 
ings. 

It  is  a  well  recognized  axiom  that  a  bureaucracy  is  always  eager  to  justify  an  in- 
crease, but  even  as  workload  may  decrease,  never  willing  to  request  an  appropriate 
decrease.  Instead,  they  create  work  for  themselves  which  was  never  intended  by 
Congress  in  its  legislative  authorization.  In  the  case  of  the  U.S.  Trustee  Program, 
they  seek  to  justify  their  staffing  level  and  expense  increases  to  support  their  in- 
tense micromanagement  of  the  Chapter  13  Trustee  Program,  creating  in  the  process 
unnecessary  paperwork  burdens  on  the  trustees,  the  Courts  and  participating  debt- 
or and  creditor  representatives,  and  the  U.S.  Trustee  Program  representatives  have 
imposed  their  management  judgment  on  the  private  sector  in  areas  they  neither  un- 
derstand nor  in  which  they  have  any  business  being  involved.  In  addition,  and  con- 
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trary  to  the  decentralized  concept  of  supervision  and  oversight,  we  see  the  begin- 
nings of  an  attempt  to  fabricate  and  then  impose  national  standards  from  the  Exec- 
utive Office  in  Washington,  which  is  precisely  contrary  to  the  original  intent  of  Con- 
gress. 

One  of  the  changes  brought  about  by  the  Bankruptcy  Reform  Act  of  1994  was  the 
increase  in  the  debt  eligibility  levels  for  individual  consumer  and  small  (non-cor- 
porate) business  debtors.  This  will  have  the  effect  of  removing  the  administration 
of  these  cases  from  the  U.S.  Trustee  Program  to  administration  by  the  private 
Chapter  13  Trustees.  The  enclosed  article  from  the  recent  ABI  Journal,  Vol.  XTV, 
No.  1,  February,  1995,  pages  24A-24H,  points  out  the  concern  of  the  Bankruptcy 
Judges  as  to  this  U.S.  Trustee  "micromanagement",  i.e.,  "If  the  U.S.  Trustee  contin- 
ues this  policy  of  denying  to  chapter  13  trustees  the  necessary  resources  for  them 
to  do  their  job,  then  chapter  13  trustees  will  lack  the  resources  to  monitor  and 
screen  out  small  businesses  that  have  no  business  in  chapter  13".  But,  even  more 
so  for  those  small  businesses  that  should  be  in  a  chapter  13  proceeding,  the  Chapter 
13  Trustees  will  not  be  able  to  provide  the  services  contemplated  under  the  Code 
to  the  debtor,  creditors  and  the  Court  if  their  staffs  continue  to  be  slashed  in  the 
name  of  "economy  and  efficiency". 

The  Office  of  the  United  States  Trustee  needs  to  be  reined  in  to  do  only  the  job 
as  Congress  intended,  created  and  authorized,  and  which  requires  much  less  money 
and  staff  than  used  and  requested.  Bankruptcy  filings  are  at  a  level  now  similar 
to  those  in  FY  90  and  FY  91.  Chapter  11  filings  are  20%  fewer  than  in  FY  90,  and 
will  continue  to  decline.  The  FY  96  budget  request  for  the  United  States  Trustee 
Program  amazingly  includes  an  increase  to  more  than  $109  million,  with  an  addi- 
tional 26  employees.  The  Justice  Department's  appropriation  request  for  the  Office 
of  the  United  States  Trustee  (measured  in  terms  of  dollars  and  number  of  employ- 
ees) should  be  reduced,  not  increased,  and  should  be  held  at  levels  similar  to  those 
of  FY  90  and  FY  91,  as  that  time  period  more  closely  represents  the  current  case- 
load and  need  for  these  services. 

Respectfully  submitted. 

Laurence  P.  Morin, 

President. 


Association  of  Bankruptcy  Professionals,  Inc.,  December  29,  1995 

abp's  position  statement  regarding  the  supervision  of  chapter  13  trustees 

A  detailed  Response  to  the  Standards  and  Handbook  Provisions  will  be  submitted 
within  twenty  days,  and  in  any  event  prior  to  the  meeting  of  the  Director's  Advisory 
Committee  currently  scheduled  for  February  1  and  2,  1996,  in  Washington,  D.C. 

I.  We  are  in  support  of  the  idea  of  rules  and  regulations,  and  agree  that  there 
should  be  "standards",  and  that  the  Chapter  13  Trustee  Handbook  is  in  need  of  peri- 
odic revision; 

A.  We  enthusiastically  support  the  concept  that  a  dispute  resolution  mechanism 
with  due  process  be  included  in  any  future  changes  to  the  rules  and  regulations  gov- 
erning chapter  13  trustees; 

B.  We  support  and  encourage  that  rules  and  regulations,  as  well  as  interpretive 
comments,  be  expressed  in  constructive,  positive  terms,  and  that  they  be  commu- 
nicated with  an  attitude  of  flexibility  and  compromise; 

C.  We  take  the  position  that  as  written,  the  proposed  Standards  of  Conduct  and 
revisions  to  the  Handbook  do  not  convey  either  a  positive  tone  or  flexible  attitude; 

D.  We  recommend  that  while  there  should  be  "Standards  *  *  *"  they  should  con- 
centrate on  "Standards  of  Performance"  rather  than  having  the  emphasis  be  on 
"*  *  *  Conduct"; 

E.  We  recommend  that  consideration  be  given,  and  reflected  in  the  UST's  re- 
sponse to  comments,  that  the  consequences  of  these  Standards  be  recognized. 

F.  We  call  your  attention  to  the  fact  that  many  of  the  activities  described  in  the 
Standards  as  "no  longer  acceptable"  were  based  on  long-term  courses  of  dealing  as 
well  as  on  recent  approvals. 

G.  We  recommend  that  as  a  showing  of  good  faith,  all  existing  arrangements 
should  be  "grandfathered"  subject  to  a  trustee-by-trustee  review  and  discussion  as 
to  possible  phase-out  rather  than  a  mandatory  ban. 

II.  We  are  not  advocating  that  the  oversight  functions  as  to  the  Chapter  13  trust- 
ees be  removed  from  the  Dept.  of  Justice  to  the  Administrative  Office  of  U.S.  Courts, 
or  to  any  other  agency; 

A.  However,  neither  do  we  oppose  such  a  change, 
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B.  Rather,  our  greater  concern  is  that  the  entity  charged  with  oversight  do  so:  (1) 
with  qualified  people,  (2)  with  an  attitude  of  flexibility  and  understanding,  (3)  with 
fairness  and  reasonableness,  (4)  with  a  meaningful  dispute  resolution  process,  and 
(5)  without  political  considerations,  especially  as  to  the  appointment  of  trustees. 

III.  We  do  not  seek  resolution  of  these  issues  by  litigation,  though  if  necessary, 
we  would  consider  using  or  participating  in  such  a  remedy. 

IV.  We  look  forward  to  participating  in  and  being  included  as  an  independent  or- 
ganization to  appear  before  the  Executive  Director's  Advisory  Committee,  and  to 
that  end, 

A.  We  have  asked  to  be  included  in  the  meeting  in  February,  1996,  in  Washing- 
ton, D.C.,  and  at  such  other  times  and  locations  as  such  meetings  may  be  held; 

B.  We  will  submit  in  advance  our  proposals  and  alternatives  to  these  and  other 
issues,  and  these  proposals  will  offer  our  constructive  comments  to  the  Standards, 
as  well  as  suggested  alternative  means  of  accomplishing  a  mutually  desirous  set  of 
objectives; 

C.  We  take  the  position  that  until  a  formal  deadline  is  promulgated,  that  we  will 
always  be  able  to  submit  additional  information,  and  that  such  information  will  be 
entitled  to  and  will  receive  thorough  consideration  by  the  Advisory  Committee. 

Senator  Grassley.  Thank  you,  Mr.  Morin. 
Mr.  Patchan. 

STATEMENT  OF  JOSEPH  PATCHAN 

Mr.  Patchan.  Thank  you,  Mr.  Chairman.  I  appreciate  and  thank 
you  for  the  opportunity  to  appear  before  you  today. 

I  am  Joseph  Patchan,  director  of  the  Executive  Office  for  U.S. 
Trustees.  We  have  made  a  written  submission  to  the  committee, 
and  I  would  like  to  take  just  a  few  minutes  to  highlight  some  of 
the  several  points  made  in  that  submission. 

Our  role,  as  stated  by  Congress  at  the  formation  of  the  U.S. 
Trustee  Program,  is  to  be  the  watchdogs  in  the  bankruptcy  admin- 
istration, to  act  in  the  public  interest,  and  to  promote  the  efficiency 
of  the  bankruptcy  system.  We  work  on  the  administration  of  par- 
ticular cases. 

Our  overall  concern  is  how  the  system  works  as  a  whole.  We  are 
sensitive  to  the  local  legal  culture  and  the  local  practice  culture 
and  have  recently  expanded  the  discretion  of  regional  U.S.  trustees 
in  that  regard.  But  overall,  we  keep  in  mind  whether  our  actions 
make  the  system  work  better. 

By  this  measure,  our  past  year,  and  in  fact,  the  program's  ten- 
ure, has  been  successful.  Every  year  for  the  past  4  years,  the  pro- 
gram has  had  studies  made  of  its  role,  its  functions,  and  the  prod- 
uct of  its  work.  Last  year,  there  was  a  study  and  a  report  by  the 
National  Association  of  Public  Administration,  also  known  as 
NAPA.  The  GAO  conducted  three  earlier  studies.  The  overall  con- 
clusion of  these  studies  is  that  the  program  has  enhanced  the  in- 
tegrity of  the  bankruptcy  system  and  that  we  have  improved  case 
administration. 

Because  of  the  program's  unique  perspective  on  the  bankruptcy 
system,  with  our  urgings,  a  concerted  effort  was  made  by  the  De- 
partment of  Justice  recently  in  regard  to  bankruptcy  fraud.  The  re- 
sult was  the  recent  Operation  Total  Disclosure,  which  announced 
on  1  day  this  past  February  112  indictments  for  bankruptcy  fraud 
throughout  the  country,  including  several  against  bankruptcy  mills 
under  the  newly  enacted  provisions  of  18  U.S.C.  156. 

During  the  past  year,  we  have  opened  up  the  program's  policies 
and  initiatives  to  comment  by  interested  parties  outside  the  pro- 
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gram,  in  particular,  the  professional  organizations  that  represent 
standing  trustees. 

An  advisory  board  consisting  of  bankruptcy  judges  and  U.S. 
trustee  was  created.  We  consulted  with  outside  parties  on  our  pro- 
fessional fee  guidelines  and  recently  on  our  standing  trustee  stand- 
ards. 

We  are  facing  a  decline  in  our  resources  because  of  the  way  the 
program  is  funded.  Because  of  this  decline,  we  are  asking  in  our 
fiscal  1997  budget  for  a  surcharge  on  chapter  13  cases.  Our  esti- 
mate is  that  this  surcharge  will  amount  overall  to  $1  per  case  per 
month. 

We  are  also  asking  for  a  restructuring  of  the  chapter  11  fee 
structure  which  will  result  in  increased  fees  for  certain  cases.  The 
proposal  is  precisely  as  NAPA  recommended.  We  are  not  happy 
about  having  to  ask  for  more  money;  we  are  seeking  only  to  main- 
tain, not  expand,  the  program. 

Congress  intended  that  the  U.S.  Trustee  Program  not  be  paid 
from  the  public  fisk.  No  money  has  come  to  us  from  the  Treasury. 
When  the  program  was  established,  funds  for  its  operation  were  to 
come  from  a  portion  of  the  filing  fees  paid  at  the  initiation  of  a 
case,  plus  quarterly  fees  paid  by  chapter  11  debtors.  Those  sources 
are  the  same  today. 

Two  percent  of  the  bankruptcy  cases  that  are  filed  are  chapter 
11.  They  are  responsible  for  some  60  percent  of  our  revenue.  In  a 
classic  leverage  situation,  our  revenue  therefore  drops  dispropor- 
tionately to  declines  in  the  chapter  11  caseload.  There  are  roughly 
one-half  as  many  chapter  11  cases  today  compared  to  3  or  4  years 
ago. 

The  funding  mechanism  does  not  allow  us  to  save  from  the  high 
years  if  we  have  surpluses  for  the  low  years  when  our  revenues  are 
down. 

Standing  trustees,  as  mentioned  previously,  are  indeed  fidu- 
ciaries; they  are  in  control  of  vast  sums  of  people's  money.  Trust 
funds  in  the  chapter  13  area  alone  amount  to  some  $2  billion.  The 
trustees  pay  themselves  out  of  this  money,  plus  they  cover  the 
costs  and  expenses  of  their  operation.  By  the  structure  of  the  Bank- 
ruptcy Code,  all  other  professionals  employed  in  a  bankruptcy  es- 
tate have  their  fees  approved.  Standing  trustees  are  no  different. 

The  guidelines  that  we  have  are  an  effort  to  inform  the  trustees 
up  front  about  those  expenses  that  will  be  acceptable.  We  have 
heard  criticism  of  micromanagement.  I  am  certainly  one  who  does 
not  like  micromanagement.  I  do  not  want  it.  I  want  to  get  rid  of 
it  wherever  I  can.  But  where  we  question  an  expenditure,  where 
we  ask  support  for  a  particular  expenditure,  especially  those  that 
are  large,  I  think  it  is  entirely  appropriate  in  regard  to  our  mon- 
itoring function. 

Mr.  Chairman,  I  will  be  happy  to  respond  to  whatever  questions 
you  may  have. 

[The  prepared  statement  of  Mr.  Patchan  follows:] 

Prepared  Statement  of  Joseph  Patchan 

summary 

Since  its  establishment  as  a  nationwide  program  in  1986,  the  United  States 
Trustees  Program  has  acted  in  the  public  interest  to  promote  the  efficiency  and  to 
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protect  and  preserve  the  integrity  of  the  bankruptcy  system.  It  has  enjoyed  many 
successes  in  the  past  year  including  increased  investigation  and  detection  of  bank- 
ruptcy fraud,  improved  monitoring  and  standards  for  chapter  7  trustees,  the  issu- 
ance of  nationwide  Professional  Fee  Guidelines,  and  continued  efforts  to  signifi- 
cantly reduce  the  number  of  lingering  chapter  11  cases.  In  addition,  in  1995  the  Pro- 
gram's long  term  contribution  to  the  integrity  of  the  bankruptcy  process  was  recog- 
nized by  the  National  Academy  for  Public  Administration. 

Our  fiscal  1997  budget  contains  three  major  initiatives:  a  structural  reorganiza- 
tion of  the  Program  to  streamline  its  operations;  a  chapter  13  disbursement  assess- 
ment to  raise  an  estimated  $6.2  million  in  fiscal  '97  by  imposing  a  small  surcharge 
on  chapter  13  receipts;  and  a  chapter  11  quarterly  fee  restructuring,  that  would 
raise  an  estimated  $13.4  million  in  chapter  11  quarterly  fees  to  fund  operations  of 
the  Program. 

Congress  created  the  United  States  Trustee  Program  as  a  self-funding  operation. 
Currently,  approximately  two-thirds  of  the  funds  for  the  Program's  operations  come 
from  chapter  11  filing  fees  and  quarterly  assessments.  To  remain  a  self-funded  sys- 
tem, additional  revenues  are  necessary  to  support  its  operations.  The  proposed 
Chapter  13  surcharge  will  have  a  minimal  effect  on  creditor  distributions,  while  al- 
lowing the  Program  to  maintain  its  level  of  operations.  The  proposed  changes  to  the 
chapter  11  fee  structure  would  rationalize  the  fee  scale  by  creating  additional  levels. 
The  most  sizable  cases  would  generally  pay  more. 

STATEMENT 

I  thank  you  for  this  opportunity  to  make  this  submission  to  the  Subcommittee. 

Since  its  establishment  as  a  nationwide  program  in  1986,  the  United  States 
Trustees  Program  has  acted  in  the  public  interest  to  promote  the  efficiency  and  to 
protect  and  preserve  the  integrity  of  the  bankruptcy  system.  Created  to  correct  long- 
standing and  systemic  past  abuses  in  the  administration  of  bankruptcy  cases,  the 
United  States  Trustees  work  to  assure  full  and  honest  disclosure  by  all  parties,  pru- 
dent administration  by  trustees,  and  vigilance  by  creditors. 

The  need  for  the  Program  springs  from  the  nature  of  bankruptcy  itself:  unlike 
typical  litigation,  that  involves  few  parties  who  directly  protect  their  self-interest, 
a  bankruptcy  case  regularly  affects  many  creditors  whose  small  stake  in  the  pro- 
ceeding or  distance  form  the  bankruptcy  forum  effectively  denies  them  the  ability 
to  participate.  For  parties  with  the  true  economic  stake  in  the  bankruptcy  case,  it 
commonly  takes  too  much  time  or  costs  too  much  money  to  serve  as  watchdogs  for 
their  interests. 

Before  the  creation  of  the  Program,  the  judges  were  the  only  watchdogs.  To  do 
the  job,  judges  often  had  to  be  involved  in  the  administration  of  the  cases  before 
them,  to  engage  in  ex  parte  contracts,  interview  and  select  trustees,  and  participate 
in  a  host  of  non-judicial  functions.  There  were  widely  reported  stories  of  cronyism, 
bankruptcy  rings,  and  other  scandals  that  tainted  the  whole  system. 

Congress  wisely  decided  to  separate  the  judicial  and  administrative  functions  of 
the  bankruptcy  process.  With  these  reforms,  judges  would  rule  on  particular  dis- 
putes within  a  bankruptcy  case,  while  the  United  States  Trustee  would  undertake 
most  of  the  administrative  functions,  and  serve  as  a  buffer  to  protect  the  integrity 
of  the  judicial  process. 

The  U.S.  Trustee  now  appoints  private  trustees  and  handles  administration. 
Judges  are  now  left  to  judge,  and  their  rulings  cannot  be  questioned  on  the  grounds 
that  they  were  trying  to  protect  a  trustee  appointed  by  them,  or  were  influenced 
through  improper  contacts.  With  this  system  in  place,  charges  of  cronyism,  insider 
dealing,  and  bankruptcy  rings — so  commonly  heard  in  the  past — have  largely  dis- 
appeared from  the  vocabulary  of  bankruptcy  reform. 

OUR  PAST  YEAR 

In  the  past  year,  the  Program  has  enjoyed  many  successes.  For  example: 

The  Program  has  increased  investigation  and  detection  of  bankruptcy  fraud.  On 
February  29,  Operation  Total  Disclosure  announced  112  indictments  for  bankruptcy 
fraud  throughout  the  country,  including  several  against  "bankruptcy  mills"  under 
the  newly  enacted  provisions  of  18  U.S.C.  §  156. 

The  Program  has  improved  monitoring  and  standards  for  chapter  7  trustees,  and 
has  begun  to  reduce  the  number  and  burden  of  audits,  while  maintaining  the  qual- 
ity of  supervision. 

The  Program  formulated  and  issued  nationwide  Professional  Fee  Guidelines. 

The  Program  is  starting  to  collect  post  confirmation  quarterly  fees  in  chapter  11 
cases,  as  authorized  by  Congress. 
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The  Program  continued  its  efforts  to  significantly  reduce  the  number  of  lingering 
chapter  11  cases. 

In  addition  to  these  accomplishments,  in  1995  the  Program's  long  term  contribu- 
tion to  the  integrity  of  the  bankruptcy  process  was  recognized  by  the  National  Acad- 
emy for  Public  Administration  ("NAPA").  According  to  NAPA,  the  Program  has  en- 
hanced the  integrity  of  the  bankruptcy  system;  improved  case  administration, 
through  improved  standards  and  accountability  for  private  trustees;  and  recruited 
a  staff  of  dedicated  professionals  and  established  effective  management  controls. 

Also  in  1995,  the  Program  fundamentally  changed  its  process  for  devising  and  im- 
plementing policy:  for  the  first  time  in  its  history,  it  publicly  invited  and  seriously 
considered  the  comments  of  interested  parties  outside  the  Program.  An  advisory 
board  consisting  of  judges  and  United  States  Trustees  was  created.  The  board  re- 
views comments  and  hears  presentations  on  proposed  policy  changes,  and  suggests 
revisions  to  the  Director  based  on  its  deliberations.  Only  after  comments  are  re- 
ceived and  considered  is  the  final  policy  issued. 

The  Program  used  this  process  of  consultation  and  revision  in  drafting  the  Profes- 
sional Fee  Guidelines  and  its  proposed  Standing  Trustee  (for  chapters  12,  for  family 
farmers,  and  13,  for  individuals  with  regular  income)  standards.  For  the  fee  guide- 
lines, the  comments  received  resulted  in  a  more  practical  and  effective  policy  that 
addressed  most  of  the  criticisms  leveled  at  the  Program's  earlier  draft. 

Our  standing  trustee  standards  have  undergone  a  similar  process.  These  stand- 
ards are  a  response  to  reports  of  abuses  of  fiduciary  funds  by  standing  trustees.  The 
standards  address  these  abuses  through  the  establishment  of  a  code  of  ethical  con- 
duct that  gives  the  trustees  a  predictable  and  reliable  source  of  guidance.  Like  the 
Program's  fee  guidelines,  the  standards  were  circulated  to  interested  parties,  com- 
ments were  solicited  and  considered,  and  revisions  made. 

The  standards  do  not  interfere  with  the  standing  trustees'  substantive  adminis- 
tration of  their  cases.  We  do  not  micromanage  the  trustees'  substantive  work.  They 
are  an  attempt  to  define  the  appropriate  uses  of  fiduciary  money  that  belongs  to 
others — either  the  debtors  or  creditors  in  individual  cases.  Every  other  professional 
employed  by  a  bankruptcy  estate  must  have  their  fees  approved — standing  trustees 
are  no  different,  as  the  statutory  language  of  28  U.S.C.  §586  makes  clear.  The  com- 
pensation of  standing  trustees  is  limited  to  "actual  and  necessary  expenses."  These 
standards  are  nothing  more  than  an  attempt  to  assure  that  the  trustees  stay  with 
those  limits. 

We  will  continue  to  seek  input  from  the  bar  and  other  bankruptcy  professionals 
as  we  develop  policy.  We  will  meet  with  representatives  of  interested  groups.  We 
will  tell  them  what  we  are  thinking  and  planning.  We  will  ask  them  for  their  views 
and  concerns,  and  consider  them  as  we  move  forward. 

THE  COMING  YEAR 

Our  fiscal  1997  budget  contains  three  major  initiatives: 
A  Structural  reorganization  of  the  program 

This  initiative  would  implement  reorganization  of  the  United  States  Trustee  Pro- 
gram to  streamline  its  operations.  Certain  reductions  of  staff  can  be  and  are  being 
made  without  statutory  change.  Reduction  of  the  number  of  U.S.  Trustees  from  21 
to  11,  and  configuration  of  the  regions  to  match  the  existing  judicial  circuits,  would 
require  legislative  action.  The  Administration  intends  to  submit  the  proposal  to  the 
Bankruptcy  Review  Commission.  It  is  recommended  that  legislation  to  reduce  the 
number  of  U.S.  Trustee  regions  await  the  Commission's  consideration  and  report  on 
the  proposal. 

Chapter  13  disbursement  assessment 

This  proposal  would  raise  an  estimated  $6.2  million  in  fiscal  '97  by  imposing  a 
small  surcharge  on  chapter  13  receipts.  The  surcharge  would  be  Va%  or  Vi%  of  each 
standing  trustee's  receipts,  depending  on  the  percentage  of  receipts  that  standing 
trustees  retain  for  the  expenses  of  their  operations.  Where  the  level  of  compensation 
is  between  8%  and  10%  (the  maximum  allowed  by  statute),  no  fee  would  be  charged. 

Congress  created  the  United  States  Trustee  Program  as  a  self-funding  operation. 
Currently,  approximately  two-thirds  of  the  funds  for  the  Program's  operations  come 
from  chapter  11  filing  fees  and  quarterly  assessments.  Chapter  11  cases,  since  the 
inception  of  the  Program,  have  carried  a  heavy  proportion  of  the  Program's  funding. 
This  dependency  has  become  a  problem,  due  to  the  decline  in  chapter  11  filings. 

In  1994,  Congress  increased  the  overall  debt  ceiling  for  chapter  13  debtors  from 
$450,000  to  $1,000,000.  As  a  result  of  these  changes,  it  appears  that  there  has  been 
a  shift  from  chapter  11  filings  to  chapter  13,  and  this  appears  to  be  a  growing  trend. 
To  remain  a  self-funded  system,  additional  revenues  are  necessary  to  support  our 
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operations.  The  proposed  surcharge  sill  have  a  minimal  effect  on  creditor  distribu- 
tions, while  allowing  the  Program  to  maintain  its  level  of  operations. 

Chapter  11  Quarterly  fee  restructuring 

This  proposal  would  raise  an  estimated  $13.4  million  in  chapter  11  quarterly  fees 
to  fund  operations  of  the  Program.  It  adopts  a  recommendation  in  the  NAPA  study 
to  modify  the  chapter  11  fee  structure.  As  indicated  in  the  chart  below,  if  enacted, 
the  new  fee  structure  would  rationalize  the  fee  scale  by  creating  additional  levels. 
The  most  sizeable  cases  would  generally  pay  more. 

FIGURE  1.— COMPARISON  OF  CURRENT  AND  PROPOSED  QUARTERLY  FEES 

Quarterly  disbursements  Current  fee  Proposed 

$0  to  $14,999  $250  $250 

$15,000  to  $74,999  500  500 

$75,000  to  $149,999  500  750 

$150,000  to  $224,999  1,250  1,250 

$225,000  to  $299,000  1,250  1,500 

$300,000  to  $999,999  3,750  3,750 

$1,000,000  to  $1,999,999  3,750  5,000 

$2,000,000  to  $2,999,999  3,750  7,500 

$3,000,000  to  $4,999,999  5,000  8,000 

$5,000,000  and  up  5,000  10,000 

Figure  1  is  a  chart  comparing  the  existing  fee  structure  and  the  proposed  scale. 
There  is  no  change  in  the  quarterly  fee  proposed  for  the  smallest  cases. 

Thank  you  again  for  the  opportunity  to  testify.  I  will  be  happy  to  answer  any 
questions. 

Senator  GRASSLEY.  Thank  you,  Mr.  Patchan. 
Mr.  Phelan. 

STATEMENT  OF  ROBIN  E.  PHELAN 

Mr.  Phelan.  On  behalf  of  the  American  Bankruptcy  Institute's 
over  5,000  members,  I  am  pleased  to  present  the  views  of  the  ABI 
and  a  few  of  my  own  regarding  the  U.S.  trustee  system. 

The  ABI  is  the  Nation's  largest  multidisciplinary  organization 
devoted  to  research  and  education  on  issues  related  to  insolvency. 
We  are  nonprofit  and  nonpartisan.  Our  members  represent  debtors, 
creditors,  individuals  and  businesses  in  bankruptcy  cases  through- 
out the  country. 

The  diversity  of  our  membership  dictates  that  we  take  no  advo- 
cacy positions  before  Congress.  Consequently,  we  are  neither  advo- 
cates nor  critics  of  the  current  role  of  the  U.S.  trustee. 

But  as  was  acknowledge  in  the  NAPA  report,  the  program  has 
struggled  since  its  inception  to  gain  acceptance  within  the  bank- 
ruptcy community.  In  response  to  criticism,  the  U.S.  Trustee  Pro- 
gram has  sought  to  improve  its  outreach  to  the  constituents  that 
are  part  of  the  bankruptcy  system.  Jerry  Patchan  and  his  staff  de- 
serve credit  for  their  sincere  efforts  to  improve  the  system. 

But  in  addressing  the  issues  that  remain  to  be  addressed,  Con- 
gress should  keep  in  mind  10  principles. 

First,  somebody  has  to  do  the  job — appoint  trustees,  form  com- 
mittees, check  compensation  requests,  watch  for  fraud  and  incom- 
petence. 

Second,  it  is  not  an  easy  job.  U.S.  trustees  get  criticized  for 
micromanagement,  lack  of  local  autonomy,  and  then  they  are  criti- 
cized for  lack  of  uniformity. 
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Third,  it  is  easier  to  manage  a  small  program  like  the  Bank- 
ruptcy Administrator  Program  than  a  big  program  like  the  U.S. 
Trustee  Program. 

Fourth,  wherever  you  put  the  program,  there  will  be  conflicts. 
The  trick  will  be  to  minimize  the  conflicts. 

Fifth,  programs  are  administered  by  people.  We  want  to  continue 
the  continuity  and  tenure  of  good  people;  we  want  to  be  able  to  get 
rid  of  the  mistakes.  It  should  not  matter  whether  a  U.S.  trustee  is 
a  Republican,  a  Democrat  or  a  Whig;  it  is  whether  he  does  the  job 
or  not. 

The  next  principle  is  that  it  does  not  matter  if  it  is  in  the  Judici- 
ary Department,  the  Justice  Department,  or  the  Department  of  the 
Interior;  the  idea  is  to  get  people  with  judgment  and  let  them  exer- 
cise that  judgment  at  all  levels  of  the  system. 

Next,  good  communicators  are  better  than  bad  communicators. 
The  Executive  Office  of  the  U.S.  Trustee  has  revised  the  chapter 
13  trustee  guidelines  in  response  to  suggestions  from  panel  trust- 
ees. That  dialog  must  be  maintained. 

Next,  even  good  people  need  adequate  funding.  There  are  two 
corollaries  to  that  principle.  Excess  rigidity  and  paperwork  waste 
money.  Random  spot  checks,  for  example,  are  more  effective  than 
expensive  periodic  audits.  Corollary  two — $111  million  is  a  lot  of 
money.  Between  1991  and  1996,  according  to  the  statistics  that  I 
have  seen,  staffing  is  up  about  11.6  percent  in  the  U.S.  Trustee's 
Office,  cases  are  up  approximately  2  percent,  and  spending  is  up 
56.8  percent.  Hopefully,  that  spending  increase  was  for  increased 
technology  to  further  implement  the  system  in  a  more  efficient 
fashion.  We  do  not  want  to  make  the  user  fee  so  expensive  that  it 
impacts  the  ability  of  people  to  use  the  system. 

Next,  no  system  will  work  if  you  run  off  private  trustees  with 
useless  paperwork. 

Finally,  judges  should  judge,  and  administrators  should  admin- 
ister. We  do  not  need  another  layer  of  judges  called  U.S.  trustees, 
but  we  probably  do  need  more  of  the  bankruptcy  judges  we  have. 
Levels  of  consumer  debt  continue  to  increase.  Chapter  ll's  take  a 
disproportionate  amount  of  judicial  time  and  resources — actually,  it 
is  exponential.  Lenders  are  now  again  making  stupid  loans.  I  have 
a  floor  full  of  lender  lawyers,  and  that  is  what  they  tell  me.  Syn- 
dicators  are  making  stupid  syndications,  and  class  action  litigators 
continue  to  increase  class  actions,  which  result  in  chapter  ll's. 

The  Judicial  Conference  has  done  a  careful  study,  and  the  Amer- 
ican Bankruptcy  Institute  supports  the  proposal  for  11  new  judges. 
The  only  other  solution  we  see  is  to  either  scrap  our  outmoded  evi- 
dentiary rules  or  execute  a  few  thousand  really  litigious  lawyers 
who  continue  to  find  new  ways  to  add  cost  and  delay  to  cases. 

The  U.S.  Trustee  Subcommittee  of  the  American  Bankruptcy  In- 
stitute has  prepared  a  draft  analysis  of  several  of  these  issues,  and 
I  ask  that  a  copy  of  the  analysis  be  included  as  part  of  my  state- 
ment. We  have  also  published  an  analysis  of  the  U.S.  trustee  sys- 
tem as  part  of  our  symposia  series  and  have  provided  that  to  the 
members. 

After  nearly  17  years,  the  U.S.  Trustee  Program  is  in  many  re- 
spects still  in  its  developmental  stage,  attempting  to  identify  a 
clear  mission  and  searching  for  the  respect  of  all  the  parties  in 
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bankruptcy  proceedings.  We  commend  the  committee  for  its  inter- 
est in  investigating  the  U.S.  Trustee  Program  and  urge  you  to 
thoughtfully  consider  and  take  the  lead  in  resolving  the  many 
questions  that  surround  the  U.S.  Trustee  Program.  The  ABI  is 
pleased  to  assist  in  this  continuing  analysis  and  appreciates  the  op- 
portunity to  appear  before  you  today.  I  will  be  happy  to  answer  any 
questions. 

[The  prepared  statement  of  Mr.  Phelan  follows:! 

Prepared  Statement  of  Robin  E.  Phelan 
summary 

The  basic  mission  of  the  U.S.  Trustee  program  has  been  and  remains  to  help  en- 
sure the  integrity  of  the  bankruptcy  system — a  system  that  is  projected  to  absorb 
well  over  a  million  new  cases  this  year,  and  all  time  record  number  of  filings.  The 
program  was  also  intended  to  permit  bankruptcy  judges  to  focus  on  judicial  rather 
than  administrative  matters  and  to  eliminate  favoritism  arising  from  the  close  rela- 
tionship that  was  perceived  to  have  existed  between  trustees  and  judges  prior  to  the 
enactment  of  the  Bankruptcy  Code  in  1978. 

The  U.S.  Trustee  system  has  struggled  since  its  inception  to  gain  acceptance  with- 
in the  bankruptcy  community  for  a  variety  of  reasons.  A  principal  problem  has  been 
an  inability  to  reconcile  the  EOUST's  perceived  requirement  of  uniformity  and  na- 
tional guidelines  of  practice  (arguably  required  by  Congressional  enactments),  with 
the  individual  trustee's  desire  for  flexibility  and  decentralization  (a  characteristic 
also  found  in  the  legislative  history).  The  Executive  Office  of  the  U.S.  Trustee 
(EOUST)  has  been  criticized  by  the  panel  trustees  in  chapters  7,  12  and  13  for  al- 
leged micromanagement  of  practices  that  are  better  left  to  local  variation.  Chapter 
11  practitioners  have  complained  that  some  of  the  regional  U.S.  Trustees  have  been 
too  involved  in  the  management  of  cases  where  there  is  already  active  creditor  par- 
ticipation and  that  the  national  guidelines  promulgated  by  the  EOUST  in  the  pro- 
fessional fees  area  may  actually  increase  the  cost  of  bankruptcy  cases,  contrary  to 
the  guideline's  intent. 

In  response  to  criticism,  the  EOUST  has  sought  to  improve  its  outreach  to  the 
constituent  parts  of  the  bankruptcy  system.  The  on-going  dialogue  among  trustees, 
the  EOUST  and  other  interested  parties  is  a  healthy  development.  Moreover,  many 
credit  the  U.S.  Trustee  program  with  serving  as  an  important  check  against  bank- 
ruptcy fraud  by  debtors,  trustees  and  others. 

Congress  should  further  clarify  the  appropriate  mission  and  role  of  the  U.S. 
Trustee,  particularly  by  providing  direction  on  how  the  program  can  accommodate 
national  policies  and  guidelines  with  the  need  for  local  flexibility  in  practice.  There 
are  also  a  number  of  legal  issues  on  which  Congress  can  provide  direction,  including 
a  limitation  on  the  exposure  of  trustees  to  liability  for  acts  committed  by  the  debtor 
before  the  bankruptcy  occurred. 

Finally,  Congress  should  carefully  scrutinize  the  EOUST's  request  for  additional 
funds  for  the  program,  consistent  with  the  need  to  reduce  expenditures  across  all 
government  departments.  Though  the  U.S.  Trustee  program  is  self-funding,  it  has 
suffered  consistent  shortfalls  in  funding,  causing  it  to  seek  to  add  additional  fees 
on  the  users  of  the  bankruptcy  courts.  These  additional  fees  should  be  allowed  only 
to  the  extent  necessary  to  carry  out  the  programs's  essential  functions  and  only  if 
their  impact  is  not  unduly  burdensome  on  both  debtors  and  trustees. 

STATEMENT 

Chairman  Grassley  and  members  of  the  subcommittee,  my  name  is  Robin  E. 
Phelan  and  I  am  the  chair  of  the  bankruptcy  department  at  Haynes  &  Boone,  a 
major  Texas  based  law  firm  in  Dallas,  Texas,  where  I  have  practiced  bankruptcy 
law  since  1970.  I  am  here  in  my  capacity  as  President  of  the  American  Bankruptcy 
Institute  (ABI).  On  behalf  of  the  over  5,000  members  of  the  ABI,  I  am  pleased  to 
present  the  ABI's  views  at  this  oversight  panel  on  the  United  States  Trustee  sys- 
tem. 

The  ABI  is  the  nation's  largest  multi-disciplinary  organization  devoted  to  research 
and  education  on  issues  related  to  insolvency.  We  are  non-profit  and  non-partisan. 
Our  members  come  from  the  fields  of  law,  accounting,  finance,  banking,  the  judici- 
ary, academia  and  others.  Our  members  represent  both  debtors  and  creditors,  indi- 
viduals and  businesses,  in  bankruptcy  cases  around  the  country.  The  diversity  of 
our  membership  provides  depth  and  perspective  to  our  views  of  the  many  challenges 
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facing  the  bankruptcy  system  and  dictates  that  we  take  no  advocacy  positions  before 
the  Congress. 

Thus  we  are  neither  advocates  or  critics  of  the  current  role  of  the  United  States 
Trustee.  Rather,  we  serve  as  interested  but  dispassionate  observers  of  the  form  and 
function  of  the  trustee  system,  and  the  role  played  by  the  U.S.  Trustee  within  it. 

Last  fall,  the  ABI  published  a  thorough  analysis  of  the  U.S.  Trustee  system  as 
part  of  a  national  symposium  series  on  current  bankruptcy  issues.  This  analysis,  in 
the  form  of  a  series  of  white  papers  prepared  by  leading  advocates  for  and  against 
the  U.S.  Trustee  system,  was  presented  at  the  ABI's  Southwest  Bankruptcy  Con- 
ference in  Santa  Fe,  New  Mexico.  As  is  customary  with  ABI  research  efforts,  all 
viewpoints  were  represented:  a  principal  legislative  architect  of  the  U.S.  Trustee 
Program,  a  former  U.S.  trustee,  a  standing  Chapter  13  Trustee,  a  sitting  bank- 
ruptcy judge,  practitioners  from  both  systems  and  the  Deputy  Director  of  the  U.S. 
Trustee  Program.  I  ask  that  the  product  of  this  effort,  a  bound  volume,  entitled  "Ad- 
ministrative Oversight  in  the  Bankruptcy  System:  Who  Should  Guard  the  Hen 
House?",  be  included  in  today's  record  together  with  my  complete  statement. 

Background 

Under  the  Bankruptcy  Reform  Act  of  1978,  Congress  established  within  the  de- 
partment of  Justice  the  U.S.  Trustee  Pilot  Program  in  18  judicial  districts,  to  relieve 
bankruptcy  judges  of  many  administrative  duties  and  to  separate  the  functions  of 
trustee  appointment  and  oversight  from  the  judicial  functions.  In  1986,  Congress  ex- 
tended the  pilot  program  nationwide,  with  the  exception  of  judicial  districts  in 
North  Carolina  and  Alabama. 

The  legislative  history  on  the  creation  of  the  U.S.  Trustee  program  suggests  that 
the  office  was  to  be  decentralized,  allowing  semi-autonomous  offices  to  exercise  inde- 
pendent judgment,  largely  along  the  lines  of  U.S.  Attorney  offices.  The  local  U.S. 
Trustees  would  be  supervised  by  a  Washington  office,  headed  by  an  Assistant  Attor- 
ney General. 

The  mission  of  the  U.S.  Trustee  program  has  been  and  remains  to  help  ensure 
the  integrity  of  the  bankruptcy  system — a  system  that  is  projected  to  absorb  well 
over  a  million  new  cases  this  year,  an  all  time  record  number  of  filings.  The  pro- 
gram was  also  intended  to  permit  bankruptcy  judges  to  focus  on  judicial  rather  than 
administrative  matters  and  to  eliminate  favoritism  arising  from  the  close  relation- 
ship that  was  perceived  to  have  existed  between  trustees  and  judges  under  the  prior 
administrative  arrangement. 

Critique  of  the  program 

As  was  acknowledged  by  the  National  Academy  of  Public  Administrators  (NAPA) 
in  its  report  on  the  U.S.  Trustee  program  last  year,  the  program  has  struggled  since 
its  inception  to  gain  acceptance  within  the  bankruptcy  community.  It  has  also  suf- 
fered at  various  times  over  the  years  from  neglect  by  the  Justice  Department,  politi- 
cal considerations  surrounding  the  choice  of  Director  of  the  EOUST,  lack  of  focus 
on  the  program's  central  mission,  occasional  poor  appointments  of  U.S.  Trustees  and 
inexperienced  field  staff,  disuniformity  of  policy  pronouncements  and  budget  short- 
falls. Occasionally,  there  have  been  calls  to  abandon  the  current  U.S.  Trustee  pro- 
gram and  to  return  the  administrative  role  to  the  courts.  Recently,  panel  trustees 
in  Chapters  7  and  13  have  complained  that  the  EOUST  has  sought  to  "microman- 
age"  decisions  that  are  more  appropriately  left  to  the  discretion  of  the  panel  trustees 
themselves. 

In  response  to  criticism,  the  U.S.  Trustee  program  has  sought  to  improve  its  out- 
reach to  the  constituent  parts  of  the  bankruptcy  system.  Director  Patchan  and  his 
staff  deserve  credit  for  their  sincere  efforts  to  improve  the  system.  We  understand, 
for  example,  that  the  EOUST  has  just  revised  its  Chapter  13  trustee  guidelines  in 
response  to  suggestions  from  the  panel  trustees.  The  on-going  dialogue  among  trust- 
ees, the  EOUST  and  other  interested  parties  is  a  healthy  development  which  we  ap- 
plaud. 

Despite  criticism  of  the  program,  many  observers  credit  the  very  presence  of  the 
U.S.  Trustee  as  a  deterrent  to  fraud  by  debtors,  trustees,  creditors  and  professionals 
employed  in  bankruptcy  cases.  There  are  numerous  illustrations  of  the  U.S.  Trustee, 
in  concert  with  the  U.S.  Attorney  and  other  federal  entities,  serving  a  vital  role  in 
identifying  and  prosecuting  bankruptcy  fraud.  This  "watchdog"  function  is  particu- 
larly important  in  smaller  cases,  where  there  is  limited  creditor  involvement. 

The  National  Bankruptcy  Review  Commission,  created  by  Congress  as  part  of  the 
1994  Code  amendments,  is  expected  to  consider  the  effectiveness  of  the  U.S.  Trustee 
system,  and  to  possible  changes  to  the  laws  affecting  the  work  of  both  the  U.S. 
Trustee  and  various  private  panel  trustees,  who  are  appointed  and  monitored  by  the 
U.S.  Trustee. 
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Current  issues  for  consideration 

There  are  a  number  of  questions  for  the  Commission,  and  this  committee  to  con- 
sider, including: J 

1.  Is  the  Justice  Department  reasonably  fulfilling  the  congressional  mandate  in 
administering  the  United  States  Trustee  program,  or  has  the  oversight  function 
evolved  into  one  of  unduly  burdensome  direction  and  control?  To  what  extent  can 
and  should  the  program  reconcile  national  policies  and  guidelines  with  the  need  for 
local  flexibility  in  practice? 

2.  Should  the  Justice  Department  continue  to  administer  the  U.S.  Trustee  pro- 
gram, or  have  the  North  Carolina  and  Alabama  Bankruptcy  Court  Administrator 
programs  met  with  sufficient  success  to  consider  transferring  all  programs  to  the 
U.S.  Courts?  Does  the  existing  bankruptcy  administrator  program  in  these  two 
states  create  a  constitutional  problem  in  that  the  bankruptcy  laws  are  not  "uniform" 
as  required  by  Article  I,  Section  8? 

3.  Assuming  the  United  States  Trustee  program  remains  under  the  jurisdiction 
of  the  U.S.  Justice  Department,  should  Congress  require  greater  involvement  by  the 
private  sector  (privatization)  of  certain  functions? 

4.  Should  decisions  made  by  the  U.S.  Trustee  in  the  administration  of  a  case  be 
subject  to  "de  novo"  review  by  the  Bankruptcy  Court,  or  should  they  be  subject  to 
reversal  only  upon  a  finding  of  an  abuse  of  discretion?  To  what  extent  should  the 
Administrative  Procedures  Act  apply  to  U.S.  Trustee  decisions,  requiring  the  ex- 
haustion of  administrative  remedies  before  seeking  judicial  review? 

5.  Should  the  attempted  removal  of  a  panel  trustee  by  the  U.S.  Trustee  for  cause 
culminate  in  a  "judicial  hearing"  to  assure  that  due  process  concerns  are  met? 

6.  How  active  should  the  U.S.  Trustee  be  in  Chapter  11  cases  where  a  creditors' 
committee  is  already  appointed? 

7.  Should  legislation  be  enacted  to  limit  the  liability  of  panel  trustee  to  intentional 
wrongful  acts  constituting  gross  negligence?  Should  legislation  be  enacted  to  insu- 
late trustees  from  pre-bankruptcy  estate  environmental  clean  up  costs  and  pension 
plan  terminations? 

8.  Should  the  tax  laws  be  amended  to  insulate  the  estate  from  liability  upon  aban- 
donment of  assets,  specifying  that  abandonment  is  a  nontaxable  event  if  abandon- 
ment occurs  during  case  administration?  Should  the  tax  laws  be  further  amended 
to  limit  a  fiduciary's  responsibility  to  file  returns  and  pay  taxes  which  were  due  to 
be  filed  or  paid  prior  to  the  fiduciary's  appointment? 

9.  Does  the  trustee's  retaining  him/herself  or  law  firm  to  represent  the  trustee 
create  an  irreconcilable  conflict?  Further,  does  11  U.S.C.  327(d)  preclude  a  bank- 
ruptcy court  from  authorizing  a  Chapter  11  trustee  to  retain  his  or  her  firm  as  real 
estate  broker  to  an  estate  in  which  he  or  she  is  serving  as  trustee?  2 

The  U.S.  Trustee  subcommittee  of  the  American  Bankruptcy  Institute  has  pre- 
pared a  draft  analysis  of  several  of  these  issues.3  I  ask  that  a  copy  of  the  analysis 
be  included  as  part  of  my  statement. 

Funding  issues 

The  operations  of  the  U.S.  Trustee  system  are  funded  by  user  fees,  paid  by  par- 
ticipants in  the  bankruptcy  system.  Sources  of  these  funds  include  debtor  filing  fees 
in  Chapters  7,  11,  12  and  13,  and  quarterly  fees  paid  by  Chapter  11  debtors  during 
the  pendency  of  these  cases.  The  greatest  source  of  funds  are  the  quarterly  fees  in 
Chapter  11  cases.  However,  as  the  number  of  Chapter  11  cases  has  declined  in  re- 
cent years,4  there  has  been  a  revenue  shortfall  for  the  U.S.  Trustee  program. 

On  several  occasions,  Congress  has  enhanced  the  program's  ability  to  produce 
more  revenue  by  raising  filing  fees  and,  most  recently,  permitting  the  quarterly  fee 
to  be  extended  post-confirmation.  This  change  became  effective  immediately  in  late 
January,  when  it  was  included  in  a  stop  gap  appropriations  bill.  Some  practitioners 
representing  debtors  with  confirmed  plans  have  been  surprised  by  the  retroactive 
nature  of  this  development,  since  it  has  resulted  in  an  additional  fee  which  was  not 
anticipated.  We  note  that  the  1997  budget  request  of  the  U.S.  Trustee  program  calls 
for  a  further  increase  in  the  cap  on  quarterly  fees. 


'See,  Philip  J.  Hendel,  "The  Administration  of  Bankruptcy  Cases  Under  the  U.S.  Trustee  Sys- 
tem: Exploring  Options  for  Improvement",  1995  ABI  Annual  Spring  Meeting. 

2  The  U.S.  Trustee  in  New  York  is  appealing  to  the  U.S.  Court  of  Appeals  for  the  Second  Cir- 
cuit an  order  of  the  Bankruptcy  Court,  affirmed  by  the  District  Court,  that  such  retention  vio- 
lates the  Code.  United  States  Trustee  v.  Bloom,  (In  Re  Palm  Coast),  No.  96-5009. 

3  The  draft  was  prepared  by  Daniel  L.  Freeland,  Esq.,  Komyatte  &  Freeland;  Highland,  Indi- 
ana. 

4  Chapter  11  filings  declined  by  20  percent  in  FY  '95,  though  the  total  number  of  filings  in 
all  Chapters  increased  by  5.8  percent. 
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As  Congress  has  taken  steps  to  encourage  the  use  of  Chapter  13  by  consumers 
and  small  businesses,  and  as  Chapter  11  filings  continue  to  decline,  the  U.S.  Trust- 
ee program  is  now  proposing  a  new  fee  on  Chapter  13  debtors  as  a  way  to  yield 
more  revenue.  We  urge  the  committee  to  carefully  scrutinize  this  new  proposed  as- 
sessment to  (a)  ensure  that  the  funds  are  necessary  to  carry  out  the  program's  es- 
sential functions  and  (b)  assess  the  impact  the  new  few  will  have  on  both  debtors 
and  Chapter  13  trustees. 

Conclusion 

After  nearly  17  years,  the  U.S.  Trustee  program  is,  in  many  respects,  still  in  its 
developmental  stage,  attempting  to  identify  a  clear  mission  and  searching  for  the 
respect  of  all  the  parties  to  bankruptcy  proceedings.  We  commend  the  committee  for 
its  interest  in  investigating  the  U.S.  Trustee  program  and  urge  you  to  thoughtfully 
consider  and  take  the  lead  in  resolving  the  many  questions  that  surround  the  U.S. 
Trustee  program.  The  American  Bankruptcy  Institute  is  pleased  to  assist  in  this 
continuing  analysis  and  appreciates  the  opportunity  to  appear  before  you  today. 

I  would  be  pleased  to  answer  any  questions  you  might  have. 


American  Bankruptcy  Institute 
U.S.  Trustee  Subcommittee 

TRUSTEE  REMOVAL  ISSUES 

In  the  last  year  there  have  been  two  (2)  cases  decided  which  deal  with  the  issue 
of  the  removal  of  a  member  of  the  Panel  of  Trustees.  Shalty  v.  U.S.,  182  B.  R.  836 
(D.  Ariz.  1995);  Joelson  v.  U.S.,  1995  W.L.  154225(N.D.  Ohio  1995).  Both  of  these 
cases  set  forth  the  following  issues: 

(1)  Is  the  removal  of  a  Chapter  7  Trustee  from  a  panel  judicially  reviewable  under 
the  Administrative  Procedures  Act,  5  U.S.C.  §  550? 

(2)  Does  a  Chapter  7  Trustee  have  a  constitutionally  protected  property  interested 
in  his  or  her  continued  membership  on  the  panel? 

(3)  Does  a  Chapter  7  Trustee  have  a  constitutionally  protected  liberty  interest  in 
his  or  her  good  name,  reputation  and  integrity  which  entitles  him  or  her  to  Proce- 
dural Due  Process  under  the  5th  Amendment? 

(4)  Does  a  Chapter  7  Trustee  have  a  protected  liberty  interest  to  pursue  her  cho- 
sen profession,  to-wit,  his  or  her  membership  on  the  Chapter  7  Bankruptcy  Trustee 
Panel? 

FACTS 

In  both  cases,  the  Trustee  ("Plaintiff")  was  appointed  to  a  panel  of  Chapter  7 
Trustees  for  their  respective  districts.  While  carrying  an  active  case  load,  both 
Plaintiffs  were  notified  of  their  removal  from  their  panels.  Both  Plaintiffs  removals 
were  immediate;  however,  neither  was  removed  from  any  cases  which  they  were 
previously  assigned  to.  In  both  cases,  the  Plaintiffs  were  not  afforded  a  hearing 
prior  to  removal. 

(1)  Administrative  Procedure  Act  claim 

Both  Plaintiffs  asserted  that  the  defendants  (The  U.S.,  U.S.  Department  of  Jus- 
tice, U.S.  Trustee,  Director  of  the  Executive  Office  of  the  U.S.  Trustee)  failed  to  com- 
ply with  the  Due  Process  requirements  of  the  Administrative  Procedure  Act  (APA) 
5  U.S.C.  §551. 

The  APA  confers  a  general  cause  of  action  upon  any  person  "adversely  affected 
or  aggrieved  by  agency  action  within  the  meaning  of  a  relevant  statute,"  5  U.S.C. 
§702,  but  withdraws  that  cause  of  action  to  the  extent  the  relevant  statute  "pre- 
cludes judicial  review"  or  "agency  action  is  committed  to  agency  discretion  by  law." 
(5  U.S.C.  §  701(a)(1)  and  (2));  (Adams  v.  Federal  Aviation  Administration,  1  F.  3d 
955,  956  (9th  Cir.  1993).)  Whether  a  Court  may  review  Defendant's  decision  to  re- 
move Plaintiff  from  the  panel  under  the  APA  turns  on  whether  the  removal  of  Panel 
Trustees  has  been  committed  to  agency  discretion. 

28  U.S.C.  §586  provides,  in  pertinent  part,  that: 

"(a)  Each  United  States  trustee,  within  the  region  of  which  such  United  States 
trustee  is  appointed  shall — 

(1)  establish,  maintain,  and  supervise  a  panel — private  trustees  that  are  eligi- 
ble and  available  to  serve  as  trustee  in  cases  under  chapter  7  of  title  11; 
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(3)  supervise  the  administration  of  cases  and  trustees  in  cases  under  chapter 
7,  11,  or  13  of  title  11  by,  whenever  the  United  States  trustee  considers  it  to 
be  appropriate — 

***** 
(D)  taking  such  action  as  the  United  States  trustee  deems  to  be  appro- 
priate to  ensure  that  all  reports,  schedules,  and  fees  required  to  be  filed 
under  title  11  of  this  title  by  the  debtor  are  properly  and  timely  filed; 

***** 
(G)  monitoring  the  progress  of  cases  under  title  11  and  taking  such  ac- 
tions as  the  United  States  trustee  deems  to  be  appropriate  to  prevent 
undue  delay  in  such  progress; 

***** 

(5)  perform  the  duties  prescribed  for  the  United  States  trustee  under  title  11 
and  this  title,  and  such  duties  consistent  with  title  11  and  this  title  as  the  At- 
torney General  may  prescribe." 

Before  any  review  may  be  had  (under  the  APA),  a  party  must  first  clear  the  hur- 
dle of  §  701(a)  Heckler  v.  Chaney,  470  U.S.  821,  828,  105  S.  Ct.  1649,  1654,  84 
L.Ed. 2d  714  (1985).  The  issue  of  whether  or  not  review  may  be  had  under  the  APA 
is  independent  of  whether  or  not  a  violation  of  a  protection  under  the  APA  occurred. 

The  Supreme  Court  in  Heckler  held  that  judicial  review  of  any  agency  action  is 
unavailable  under  the  APA  if  the  statute  has  committed  agency  action  to  the  agen- 
cy's discretion  and  "the  statute  is  drawn  so  that  a  court  would  have  no  meaningful 
standard  against  which  to  judge  the  agency's  exercise  of  discretion."  Heckler,  §  470 
U.S.  at  830,  105  S.  Ct.  at  1655. 

Heckler  involved  a  challenge  by  inmates  sentenced  to  death  by  lethal  injection  to 
a  decision  of  the  Food  and  Drug  Administration  (FDA)  not  to  take  enforcement  ac- 
tion against  the  use  of  drugs  that,  although  approved  by  the  FDA  for  medicinal  pur- 
poses, were  not  specifically  approved  for  use  in  executions.  470  U.S.  at  824,  105 
S.Ct.  at  1651.  The  Supreme  Court  held  that  an  agency  decision  not  to  take  enforce- 
ment action  should  be  presumptively  immupe  from  judicial  review  under  §  701(a)(2). 

Both  Courts  determined  that  there  is  no  judicial  exercisable  standard  against 
which  to  evaluate  a  U.S.  Trustee's  exercise  of  discretion  regarding  membership  in 
the  Panel  of  Trustees.  The  decision  to  remove  a  trustee  from  a  panel  of  private 
trustees  requires  the  determination  of  factors  which  are  within  the  unique  expertise 
of  the  U.S.  Trustee.  Both  Courts  agreed  that  by  committing  the  decision  to  remove 
panel  members  to  the  discretion  of  the  U.S.  Trustee,  Congress  has  afforded  the  U.S. 
Trustee  flexibility  by  permitting  him  to  adopt  to  changing  circumstances  through 
the  power  to  alter  the  composition  of  the  panel  of  private  trustees.  As  a  result  of 
the  discretion  afforded  to  the  U.S.  Trustee,  the  decision  to  remove  the  panel  member 
renders  that  decision  immune  from  judicial  review  under  the  APA.  Heckler  v. 
Chaney,  470  U.S.  821,  105  S.Ct.  1649,  84  L.Ed.2d  714  (1985). 

In  addition,  a  review  of  the  statutory  and  legislative  history  of  the  Bankruptcy 
Reform  Act  of  1978,  Pub.  L.  No.  95-598  (1978)  indicates  that  Congress  intended  to 
delegate  decisions  as  to  panel  members  to  the  individual  U.S.  Trustees: 

"The  Attorney  General  will  prescribe  the  qualifications  of  panel  membership, 
which  will  be  uniform  throughout  the  country  *  *  *  However,  the  actual  creation 
of  the  panels,  the  examination  of  candidates  for  membership  on  the  panels  *  *  * 
will  be  done  locally  by  United  States  trustees.  United  States  trustees  will  also  mon- 
itor the  performance  of  panel  members  and  standing  chapter  13  trustees  in  order 
to  determine  whether  they  should  be  continued  in  or  removed  from  panel  member- 
ship or  office."— House  Rep.  95-598,  at  102,  95th  Cong.,  First  Sess.  (1978),  reprinted 
in  1978  U.S.C.C.A.N.  at  6063. 

(2)  Due  Process  Arguments 

The  due  process  protections  of  the  5th  Amendment  are  applicable  only  in  those 
instances  when  an  individual  would  be  deprived  of  a  "significant  protected  property 
or  liberty  interest."  Board  of  Regents  v.  Roth,  408  U.S.  564  (1972).  The  Plaintiffs 
in  both  cases  argued  that  their  removal  from  the  panel  without  notice  and  without 
a  hearing  violated  their  due  process  rights  under  the  5th  Amendment  with  regard 
to  their  reputations,  and  deprived  them  of  their  property  interests  in  their  protected 
rights  to  membership  on  the  Chapter  7  Panel  of  Trustees.  The  Defendants,  on  the 
other  hand,  argued  that  Plaintiffs  claims  under  the  5th  Amendment  must  fail  be- 
cause they  were  not  deprived  of  a  significant  liberty  or  property  interest. 

In  support  of  their  arguments,  Plaintiffs  analyzed  that  their  case  was  similar  to 
the  case  of  Bell  v.  Berson,  402  U.S.  53  (1971)  where  the  Superior  Court  recognized 
that  continued  possession  of  a  license,  once  issued,  "*  *  *  may  become  essential  in 
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the  pursuit  of  livelihood"  and  termination  of  the  license,  whether  denominated  a 
right  or  privilege,  requires  compliance  with  procedural  Due  Process.  The  Bell  case 
involved  a  Georgia  statute  which  provided  that  the  license  of  an  uninsured  motorist 
involved  in  an  accident  would  be  suspended  unless  that  driver  posted  a  bond  in  the 
amount  of  damages  claimed  by  the  aggrieved  party.  An  administrative  hearing  con- 
ducted prior  to  the  suspension  of  the  license  excluded  consideration  of  the  motorist's 
potential  fault  or  liability.  Plaintiff,  an  itinerant  minister,  claimed  to  require  the  li- 
cense so  as  to  drive  in  order  to  earn  his  living  and  challenged  the  suspension  of  his 
driver's  license  without  a  determination  of  fault  following  the  accident.  The  Su- 
preme Court  concluded  that  the  statute  violated  Plaintiffs  procedural  due  process 
rights.  Likewise,  the  Ninth  Circuit  in  Alaska  Airlines  relief  upon  the  Bell  case  to 
hold  a  municipal  ordinance  which  proposed  reduction  in  the  number  of  permitted 
flights  allocated  to  carriers  unconstitutional  and  violative  of  the  Due  Process  clause 
of  the  Fifth  Amendment  because  of  the  failure  to  grant  notice  and  a  hearing.  Alaska 
Airlines,  Inc.  v.  City  of  Long  Beach,  951  F.2d  977  (9th  Cir.  1991).  The  Court  con- 
cluded that  the  flight  allocations  were  licenses  which,  while  not  subject  to  absolute 
entitlement,  were  essential  in  pursuit  of  livelihood  and  could  not  be  taken  away 
without  procedural  due  process. 

Despite  these  arguments  from  the  Plaintiffs,  both  Courts  found  the  driver's  li- 
cense at  issue  in  Bell  and  the  flight  allocations  at  issue  in  Alaska  Airlines  distin- 
guishable from  Plaintiffs  panel  membership.  The  Courts  held  that  unlike  the  issu- 
ance of  a  driver's  license  or  flight  allocation,  an  appointment  to  the  panel  means 
solely  that  an  individual  is  "eligible  and  available"  to  serve  as  a  private  trustee;  it 
does  not  grant  him  or  her  an  affirmative  right  to  perform  a  particular  act.  Dorfmont 
v.  Brown,  913  F.2d  1399  (9th  Cir.  1990).  To  have  a  property  interest  in  a  benefit, 
a  person  clearly  must  have  more  than  an  abstract  need,  desire,  or  unilateral  expec- 
tation of  it.  He  must,  instead,  have  a  legitimate  claim  of  entitlement  to  it.  See  Roth, 
408  U.S.  at  577. 

The  Plaintiffs  also  asserted  that  their  protected  liberty  interest  in  pursuing  their 
chosen  profession,  i.e.,  their  membership  on  the  Chapter  7  Bankruptcy  Trustee 
Panel,  was  violated.  The  Courts  reasoned  that  the  threshold  requirement  for  show- 
ing damage  to  ones  reputation  is  a  "public"  disclosure  of  the  allegedly  stigmatizing 
information.  Christian  v.  Velher,  888  F.2d  410,  417  (6th  Cir.  1989).  Additionally,  the 
Court  stated  that  a  liberty  interest  is  infringed  upon  where  the  stated  grounds  so 
stigmatized  an  individual  that  his  ability  to  obtain  other  employment  opportunities 
is  foreclosed.  Lee  v.  Western  Reserve  Psychiatric  Habilitation  Center,  141  F.2d  1062, 
1969  (6th  Cir.  1984).  Courts  have  recognized  that  "liberty"  is  not  infringed  by  a 
label  of  incompetence  or  failure  to  meet  a  specific  level  of  skills  that  would  only  af- 
fect one's  professional  life  by  forcing  the  individual  down  one  or  two  notches  in  the 
professional  hierarchy.  Munson  v.  Firshe,  754  F.2d  683  (7th  Cir.  1985).  Nor  is  a  lib- 
erty interest  infringed  upon  where  the  charges  merely  result  in  reduced  economic 
returns  and  diminished  prestige.  Id.  at  693;  Roth,  408  U.S.  at  574.  Because  both 
Plaintiffs  were  active  members  of  the  legal  profession,  or  at  the  least  they  retained 
the  ability  to  practice  within  the  profession  or  outside  of  it,  the  Court  rejected  their 
Procedural  Due  Process  arguments. 

Though  only  two  cases  have  addressed  the  issues  presented  by  a  Panel  Trustee, 
it  appears  that  the  rights  of  a  Panel  Trustee  to  maintain  his  or  her  position  should 
be  addressed  by  the  Review  Commission.  Whether  or  not  individuals  are  willing  to 
subject  their  future  livelihood,  capital  expenditures,  and  other  costs  to  the  whim  of 
an  individual  potentially  appointed  for  political  reasons  is  a  significant  question. 
Why  should  a  Panel  Trustee  who  has  the  responsibility  of  collecting  assets  for  the 
benefit  of  creditors  and  maintaining  the  integrity  of  the  bankruptcy  system  be  sub- 
ject to  removal  without  any  administrative  or  statutory  protection? 

TRUSTEE  SELF-EMPLOYMENT  ISSUES 

Section  327(d)  specifically  permits  the  court  to  authorize  a  trustee  to  act  as  attor- 
ney for  the  estate  but  requires  the  court  to  find  that  such  authorization  is  in  the 
best  interest  of  the  estate.  Although  it  appears  all  courts  recognize  this  to  be  the 
law,  the  courts  are  split  as  to  what  is  required  to  show  this  authorization  is  in  the 
best  interest  of  the  estate. 

The  majority  of  the  courts  have  allowed  a  trustee,  if  qualified,  to  act  as  his  own 
counsel.  The  courts  which  allow  for  such  an  appointment  additionally  allow  for  com- 
pensation of  the  attorney  under  §  328(b).  However,  these  courts  are  quick  to  remind 
us  that  when  a  person  is  serving  as  both  trustee  and  attorney  for  trustee,  it  is  im- 
portant that  time  for  services  expended  on  case  be  carefully  and  fairly  allocated  be- 
tween trustee  services  and  attorney  services.  In  re  Bosselman,  125  B.R.  569  (Bankr. 
D.  Neb.  1991).  When  attorney  is  serving  in  dual  capacity  as  both  trustee  and  coun- 
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sel  for  trustee,  the  burden  is  entirely  upon  the  attorney  requesting  compensation  to 
demonstrate  that  services  involved  some  necessary  and  actual  legal  service  beyond 
scope  of  trustee's  statutory  duty.  Id.  at  570. 

The  Bankruptcy  Code  prescribes  a  list  of  functions  the  Chapter  7  Trustee  is  obli- 
gated to  perform.  These  include: 

1.  Collecting  and  liquidating  property  of  the  estate; 

2.  Accounting  for  all  property  received; 

3.  Ensuring  the  debtor's  compliance  with  11  U.S.C.  §521(2)(B)  concerning  exemp- 
tion, reaffirmation  or  redemption  of  property; 

4.  Investigating  the  debtor's  financial  affairs; 

5.  Examining  proofs  of  claim  and  filing  objections  thereto; 

6.  If  advisable,  opposing  the  debtor's  discharge; 

7.  Furnishing  information  on  the  estate  to  parties  in  interest  upon  request; 

8.  Filing  periodic  reports  for  the  debtor,  if  an  operating  business,  including  a 
statement  of  receipts  and  disbursements  and  any  other  required  information;  and 

9.  Preparing  and  filing  a  final  report  and  accounting  of  the  administration  of  the 
estate  with  the  court  and  United  States  Trustee. — 11  U.S.C.  §704. 

The  trustee  may  receive  one  (1)  reasonable  compensation  for  actual,  necessary 
services  rendered  *  *  *  and  two  (2)  reimbursements  for  actual  necessary  expenses. 
11  U.S.C.  §  330(a).  The  trustee's  attorney  (or  the  trustee  if  he  is  counsel  for  trustee) 
is  not  entitled  to  professional  compensation  for  performing  the  statutory  duties  im- 
posed by  the  trustee  by  §704.  In  re  Shades  of  Beauty,  Inc.,  56  B.R.  946  (Bankr.  E.D. 
N.Y.  1986).  Examples  of  services  rendered  by  trustee's  counsel  for  which  requests 
for  compensation  have  been  denied  are: 

1.  Services  related  to  sale  of  the  debtor's  assets,  the  collection  of  accounts  due, 
the  examination  of  the  debtor's  papers; 

2.  The  preparation  of  notices  and  advertisements  for  the  sale  of  the  debtor's  as- 
sets, and  license-renewals; 

3.  Entries  relating  to  routine  telephone  calls  and  correspondence  with  information 
seekers; 

4.  Charges  for  the  reduction  of  the  estate  to  money,  the  payment  of  routine  bills — 
including  taxes,  the  arranging  of  insurance  coverage  for  the  estate,  and  the  exam- 
ination of  the  debtor's  books  and  records; 

5.  And  the  arrangement  for  the  sale  of  the  properties  of  the  debtor's  estate. — In 
re  King,  88  Bankr.  768,  770  (Bankr.  E.D.  Va.  1988) 

In  general,  professional  time  is  limited  to  those  tasks  performed  while  represent- 
ing the  trustee  in  the  prosecution  of  contested  matters  and  adversary  proceedings, 
attendance  at  court  hearings  in  the  capacity  of  attorney  or  other  professional  when 
the  trustee  has  an  interest,  the  preparation  of  professional  related  applications,  and 
the  performance  of  other  specialized  services  that  cannot  be  performed  practically 
or  lawfully  by  the  trustee  without  engaging  the  services  of  a  professional.  In  re 
Butterbaugh,  135  B.R.  507  (Bankr.  N.D.  Ohio  1991).  Consistent  therewith,  under 
§  328(b),  the  court  may  allow  compensation  to  a  trustee  who  has  been  authorized 
to  serve  as  an  attorney  for  the  estate  "only  to  the  extent  that  the  trustee  performed 
services  as  an  attorney  and  not  for  performance  of  any  of  the  trustee's  duties  that 
are  generally  perforce  by  the  trustee."  The  legislative  history  of  §  328(b)  indicates 
that  the  purpose  of  permitting  the  trustee  to  serve  as  his  own  counsel  is  to  reduce 
costs.  The  House  Report  further  states  that  the  purpose  "is  not  to  provide  the  trust- 
ee with  a  bonus  by  permitting  him  to  receive  two  fees  for  the  same  services  *  *  * 
thus,  this  subsection  requires  the  court  to  differentiate  between  the  trustee's  serv- 
ices as  trustee  and  his  services  as  trustee's  counsel,  and  to  fix  compensation  accord- 
ingly." House  Report  No.  95-595,  95th  Cong.  1st  Sess.  (1977)  328-329;  Senate  Re- 
port No.  95-989,  95th  Cong.  2d  Sess.  (1978)  39. 

A  reading  of  the  cases  will  demonstrate  that  courts  have  varied  their  approaches 
concerning  what  constitutes  those  ministerial  and  administrative  tasks  delegated  to 
the  trustee  in  contrast  to  the  role  and  function  of  the  trustee's  counsel.  What  the 
court,  the  trustee,  and  counsel  must  bear  in  mind  is  that  the  code  is  structured  to 
provide  separate  compensation  systems  to  the  trustee  and  trustee's  counsel  based 
on  their  distinct  expertise  and  function  in  a  bankruptcy  case.  In  re  Butterbaugh  at 
510.  Allowing  the  trustee's  counsel  to  be  compensated  for  services  which  can  and 
should  be  performed  by  the  trustee  not  only  depletes  the  estate  unnecessarily,  but 
violates  the  code  itself.  Id. 

Although  no  found  cases  have  held  that  in  no  circumstances  could  a  trustee  em- 
ploy himself,  several  courts  have  put  severe  restrictions  on  when  this  can  be  done. 
The  5th  Circuit  has  shown  sensitivity  to  preventing  conflicts  of  interest.  In  In  re 
Matter  of  Consolidated  Banshares,  Inc.  785  F.2d  1249  (5th  Cir.  1986),  the  court  stat- 
ed, "Professionals  engaged  in  the  conduct  of  a  bankruptcy  case  should  be  free  of  the 
slightest  personal  interest  which  might  be  reflected  in  their  decision  concerning 
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matters  of  the  debtor's  estate  or  which  might  impair  the  high  degree  of  impartiality 
and  detached  judgment  expected  of  them  during  the  course  of  administration."  Id. 
at  1256.  Other  circuit  courts  have  likewise  addressed  this  area.  This  conduct  of 
bankruptcy  proceedings  not  only  should  be  right,  but  must  seem  right.  In  re  Matter 
ofHaupt,  361  F.2d  164  (2nd  Cir.  1966).  The  provisions  of  §327  reflect  Congress'  con- 
cern for  avoiding  conflicts  of  interest  as  to  employed  professionals.  Counsel  em- 
ployed pursuant  to  §  327(a)  must  pass  the  "no  adverse  interest"  and  "disinterested- 
ness" tests.  For  trustees  who  wish  to  employ  themselves  as  counsel,  the  trustee 
must  also  show  that  the  best  interest  of  the  estate  of  §  327(d)  would  be  served  there- 
by. In  order  to  meet  these  standards,  when  a  trustee  seeks  to  employ  his  own  law 
firm  to  perform  services  for  a  trustee  or  the  estate,  the  trustee  must  clearly  explain 
in  sufficient  detail  the  facts  of  the  particular  case  so  that  the  court  can  conclude 
that  the  proposed  employment  is  in  the  best  interest  of  the  estate.  In  re  GEM  Tire 
&  Service  Co.,  117  B.K  874  (Bankr.  S.D.  Tex.  1990).  The  GEM  Tire  court  went  on 
to  add  that: 

"Assuming  the  need  for  counsel  is  adequately  demonstrated,  then  the  court  and 
creditors  must  be  clearly  informed  how  the  selection  of  the  trustee's  own  law  firm 
is  justified,  again  using  the  'best  interest'  criterion.  In  the  view  of  the  Haupt  court, 
supra,  such  appointments  should  be  exceptional,  and  justified  by  special  cir- 
cumstances. 361  F.2d  at  168.  The  court  there  pointed  out  that  a  trustee's  objective 
assessment  of  his  law  firm's  ability  to  handle  particular  litigation  is  to  some  extent 
colored  by  his  loyalty  to  and  financial  interest  in  the  law  firm  he  recommends.  That 
circuit  court  recommended  the  use  of  third  party  law  firms  for  those  cases  involving 
complex  or  substantial  casework." — Id.  at  879. 

The  court  in  In  re  Butler  Industries,  Inc.,  19  BCD  611  (Bankr.  CD.  Cal.),  a  case 
which  denied  trustee's  request  to  appoint  his  law  firm  as  his  legal  counsel,  stated 
that  while  the  trustee  generally  has  a  wide  latitude  in  choosing  his  or  her  own  at- 
torney, subject  to  appointment  by  the  court,  the  trustee  must  meet  higher  standards 
when  the  trustee  seeks  to  appoint  himself  or  his  own  law  firm  as  attorney.  The  But- 
ler court  quoted  In  re  Michigan  Interstate  Railroad  Co.,  32  B.R.  325  (Bankr.  E.D. 
Mich.  1983),  where  the  court  was  asked  to  appoint  the  trustee's  law  firm  as  counsel. 
The  court  denied  appointment  of  the  trustee's  law  firm  because  neither  the  trustee 
nor  his  firm  had  any  experience  in  bankruptcy  reorganization.  In  analyzing  §  327(d), 
the  court  reasoned  that  the  practice  of  appointing  a  trustee  must  be  severely  limited 
so  as  to  prevent  abuse  and  the  appearance  of  impropriety.  Id.  at  326. 

The  Butler  court  went  a  step  further  when  it  listed  the  reasons  not  to  disallow 
the  trustee  or  the  trustee's  firm  to  act  as  counsel  for  the  estate  when  it  said: 

'There  is  good  reason  to  require  a  bankruptcy  trustee  to  employ  unrelated  coun- 
sel, absent  unusual  circumstances.  One  of  the  responsibilities  of  a  trustee  is  to  mon- 
itor all  legal  fees  in  the  bankruptcy  case,  including  those  of  the  trustee's  own  legal 
counsel.  The  trustee  has  a  statutory  duty  to  object  to  any  fee  application  where  the 
fees  requested  are  not  appropriate.  Bankruptcy  Code  §704(5),  11  U.S.C.  §704(5) 
(Supp.  1989).  However,  where  the  trustee's  own  law  firm  is  appointed  as  his  legal 
counsel,  he  is  interested  in  obtaining  the  largest  fee  recovery  on  behalf  of  his  firm. 
This  presents  an  actual  conflict  of  interest  for  the  trustee. 

"An  additional  complication  arises  when  a  trustee  is  appointed  as  his  or  her  own 
attorney.  An  attorney  is  entitled  to  compensation  only  for  legal  services,  as  opposed 
to  administrative  duties  of  the  trustee.  Bankruptcy  Code  §  328(b),  11  U.S.C.  §  328(b) 
(1979);  In  re  McKenna,  93  Bankr.  238,  240-42  (Bankr.  E.D.  Ca.  1988);  In  re  King, 
88  Bankr.  768,  770  (Bankr.  E.D.  Va.  1988);  In  re  Taylor,  66  Bankr.  390,  392-94 
(Bankr.  W.D.  Pa.  1986);  In  re  Wilmon,  61  Bankr.  989,  990  (Bankr.  W.D.  Pa.  1986). 
Where  the  trustee  or  the  trustee's  law  firm  is  appointed  as  the  trustee's  own  attor- 
ney, there  is  a  substantial  temptation  for  the  trustee  to  charge  administrative  duties 
as  legal  services,  and  thereby  to  attempt  to  obtain  double  compensation.  Michigan 
Interstate  Railway,  supra,  at  326.  On  marginal  matters,  at  least,  the  trustee  would 
tend  to  classify  the  services  as  legal  rather  than  managerial.  Id.  It  is  less  likely  that 
an  outside  law  firm  will  undertake  administrative  duties  for  a  trustee,  and  shoulder 
the  risk  of  disallowance  of  its  fees  for  these  services.  While  the  appointment  of  out- 
side counsel  for  a  trustee  does  not  eliminate  this  problem,  it  reduces  the  problem 
substantially."— Butler  at  612-613. 

The  court  in  In  re  Toliver,  9  BCD  1391  (Dist.  Colo.  1982),  cited  some  strong  policy 
arguments  to  support  its  decision  to  disallow  the  appointment  of  an  attorney  to  rep- 
resent or  assist  the  trustee  (regardless  of  whether  it  is  the  trustee's  firm  who  is 
seeking  the  appointment.)  The  court  stated: 

'The  trustee's  application  does  not  set  forth  any  unusual  circumstances  that 
would  require  the  appointment  of  an  attorney.  This  appears  to  be  a  rather  routine 
turnover  proceeding  against  the  debtor. 
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"It  has  been  the  long-standing  custom  of  this  court  to  appoint  attorneys  as  panel 
trustees.  Since  the  United  States  Trustee  took  over  this  function,  she  has  also  ap- 
pointed attorneys  as  panel  trustees.  The  reasons  for  this  are  to  expose  attorneys  to 
the  bankruptcy  law  so  that  they  can  become  more  proficient  in  it  and  to  bring  their 
expertise  to  routine  matters.  To  appoint  attorneys  for  the  trustee  in  routine  matters, 
therefore,  would  not  be  in  keeping  with  the  principle  of  appointing  attorneys  as 
trustees." — Id.  at  1391. 

The  court  further  pointed  out  that,  in  the  past,  for  routine  matters  such  as  this, 
panel  trustees  have  not  seen  fit  to  hire  themselves  attorneys.  The  court  concluded 
that  because  there  is  no  prohibition  on  the  trustee  from  bringing  an  action  in  his 
own  name  and  acting  as  his  own  attorney  and  the  motion  to  employ  the  attorney 
did  not  contain  any  exceptional  circumstances  which  compelled  the  court,  the  trust- 
ee's motion  was  denied.  Id.  at  1391. 

After  reading  all  of  the  foregoing  cases,  it  is  clear  the  courts  are  not  in  agreement 
of  when  a  trustee  or  his  firm  may  act  as  attorney  for  the  trustee  or  estate  or  when 
the  trustee  may  be  compensated  for  it.  However,  there  are  some  situations  where 
most  courts  agree  cause  can  usually  be  shown  for  such  an  appointment.  They  in- 
clude: 

"One  typical  situation  arises  where  the  estate's  assets  consist  principally  in  causes 
of  action,  such  as  for  preferences  and  fraudulent  conveyances,  and  legal  counsel 
would  have  to  look  to  the  recovery  for  payment  of  fees.  A  second  typical  situation 
is  where  there  is  relatively  little  legal  work  to  perform,  which  does  not  merit  the 
effort  and  expense  of  hiring  an  outside  law  firm.  A  third  situation  arises  where  sub- 
stantial legal  action  must  be  taken  immediately,  and  the  trustee  cannot  wait  for  the 
completion  of  the  appointment  process  for  outside  counsel.  A  fourth  is  where  the 
trustee  can  demonstrate  that  such  appointment  will  result  in  a  substantial  reduc- 
tion of  costs  to  the  estate." — Butler  at  613. 

It  would  appear  from  the  foregoing  that  courts  have  concentrated  in  two  areas. 
The  first  of  these  has  been  whether  or  not  trustee  should  employ  himself  as  counsel. 
The  second,  and  probably  the  more  prevalent  area  of  discussion,  has  not  been  that 
threshold  issue;  however,  it  has  been  the  issue  as  to  whether  or  not  the  trustee  rep- 
resenting himself  as  counsel  should  be  compensated  as  an  attorney  for  all  duties 
that  he  performs.  It  appears  that  courts,  for  various  reasons,  will  allow  the  trustee 
to  employ  himself,  however,  control  the  practice  through  the  allowance  and  disallow- 
ance of  fees. 

Though  not  mentioned  by  the  courts,  one  area  of  concern  has  to  be  the  availability 
of  counsel  for  trustees  in  various  areas.  From  surveys,  it  would  appear  that  the 
practice  is  not  employed  in  certain  areas,  particularly  where  the  panel  consists  of 
all  non-attorneys  who  must  employ  attorneys  to  represent  them  to  geographical 
areas  where  trustees  regularly  employ  themselves  as  counsel.  The  latter  practice  is 
often  compelled  by  one  of  two  factors;  the  first  being  the  availability  of  competent 
counsel  to  represent  a  trustee  in  a  bankruptcy  case.  Since  bankruptcy  has  become 
more  sophisticated  and  more  complicated,  there  are  many  geographical  areas  where 
there  are  just  no  counsel  who  are  well  versed  enough  in  that  area  of  law  to  rep- 
resent a  trustee.  The  other  area  is  to  find  competent  counsel  who  are  willing  to 
work  based  upon  a  contingent  hourly  basis.  Since  most  attorneys  work  on  either  a 
contingency  or  on  an  hourly  basis,  it  is  difficult  in  many  circumstances  to  find  coun- 
sel that  will  take  on  representation  in  a  case  where  the  fees  will  be  determined  on 
an  hourly  basis  ultimately,  and  they  will  be  paid  if,  in  fact,  there  are  collections  of 
sums  sufficient  to  make  payment.  This  is  becoming  particularly  true  in  light  of  cer- 
tain cases  such  as  the  7th  Circuit  case  of  In  re  the  Matter  of  Taxman  Clothing  Com- 
pany, 49  F.3d  310  (7th  Cir.  1995)  wherein  counsel's  fees  were  partially  disallowed 
by  reason  of  the  fact  that  the  court,  in  retrospect,  decided  that  the  action  that  was 
brought  by  counsel  for  the  trustee  should  not  have  been  maintained  because  of  eco- 
nomics, notwithstanding  a  legal  basis  for  continuing  the  action.  Also,  many  attor- 
neys who  have  represented  trustees  have  refused  to  continue  representation  by  rea- 
son of  the  fact  that  their  fees  are  subject  to  objection  not  only  from  the  United 
States  Trustee,  but  also  from  creditors,  such  as  in  the  previously  cited  case  where 
the  objecting  party  to  the  counsel's  fees  was  a  creditor  who  was  required  to  return 
the  preference  that  counsel  for  the  trustee  had  recovered. 

Thus,  these  non-legal  issues  must  also  be  addressed,  not  in  a  vacuum,  but  in  a 
practical  matter  where  it  is  recognized  that  what  may  be  applicable  in  New  York 
City  in  a  megacase  is  not  going  to  be  applicable  in  Fort  Wayne,  Indiana,  in  a 
consumer  bankruptcy. 
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CENTRALIZATION  OF  THE  U.S.  TRUSTEE  PROGRAM 

One  issue  which  should  be  reviewed  by  the  Commission  is  the  overall  centraliza- 
tion or  decentralization  of  the  United  States  Trustee  system.  As  it  is  presently  con- 
stituted, the  United  States  Trustee  system  is  centralized  in  the  Executive  Office  of 
the  United  States  Trustee  (EOUST).  The  mandates  of  EOUST  are  implemented 
through  a  series  of  regions  and  suboffices  contained  in  said  regions.  However,  the 
overall  directives  and  implementation  of  those  directives  are  promigated  and  con- 
trolled though  EOUST. 

Serious  consideration  must  be  given  to  the  legislative  enactment  of  a  decentraliza- 
tion of  the  United  States  Trustee  system.  What  is  applicable  and  effective  in  the 
Southern  District  of  New  York  may  be  totally  inapplicable  and  ineffective  in  the 
Central  District  of  Illinois. 

An  example  of  the  practical  diversities  which  are  inherent  in  the  system  is  the 
applicability  of  the  Trustee's  guidelines  in  fee  applications  for  attorneys  and  other 
professionals.  The  United  States  Trustee's  guidelines  proposed  "task  billing"  on  all 
fee  applications.  However,  discussions  apparently  have  developed  within  the  United 
States  Trustee  system  as  to  the  applicability  of  this  "task  billing".  At  the  Annual 
Meeting  of  the  American  Bankruptcy  Institute  in  Washington,  the  Assistant  United 
States  Trustee  from  St.  Louis  made  reference  to  the  fact  that  her  office  was  inves- 
tigating a  threshold  dollar  amount  to  which  this  task  billing  would  be  applicable. 
The  initial  thought  process  at  that  time  was  to  have  the  task  billing  requirement 
be  applicable  to  all  fee  applications  which  requested  compensation  in  excess  of 
$15,000.00.  This  in  the  Eastern  District  of  Missouri  was  a  relatively  large  fee  appli- 
cation. However,  in  the  Southern  District  of  New  York  where  one  of  the  participants 
of  the  meeting  was  from,  this  threshold  dollar  amount  was  a  very  small  fee  applica- 
tion. A  threshold  dollar  amount  promigated  from  EOUST  to  be  used  nationwide 
would,  more  than  likely,  be  inequitable  to  some  professionals  located  in  certain  geo- 
graphical areas.  Serious  thought  should  be  given  to  the  decentralization  of  the  Unit- 
ed States  Trustee  system  to  allow  regions  or  their  suboffices  to  promigate  rules  and 
regulations  which  would  maximize  the  effectiveness  of  the  system. 

Another  example  of  this  is  the  retention  by  Trustees  of  themselves  or  their  firm 
as  counsel.  In  certain  geographical  areas  where  the  Panel  contains  only  non-attor- 
neys, the  practice  is  not  allowed.  However,  in  other  geographical  areas  where  there 
is  not  a  sufficient  pool  of  knowledgeable  bankruptcy  counsel,  the  practice  is  em- 
ployed routinely.  To  mandate  a  nationwide  requirement  would  again  lead  to  the  po- 
tential of  not  maximizing  the  effectiveness  of  the  system. 

A  detailed  study  should  be  made  through  the  use  of  questionnaires  and  other  em- 
pirical data  to  determine,  both  within  the  United  States  Trustee  system  itself  and 
through  practitioners  and  professionals  involved  with  the  area,  whether  or  not  flexi- 
bility is  necessary  to  the  system. 

CHAPTER  7  TRUSTEE  COMPENSATION  ISSUES 

An  apparently  developing  phenomenon  is  the  review  of  Chapter  7  Trustees'  fees 
based  not  upon  the  statutory  commission  set  forth  in  11  U.S.C.  §  326(a),  but  based 
upon  an  hourly  rate  of  compensation  for  the  time  invested  in  a  case  by  a  Trustee. 
A  basic  conceptual  decision  should  be  made  as  to  how  a  Chapter  7  Trustee  is  to  be 
compensated  in  cases  in  which  the  Trustee  develops  assets.  For  numerous  years,  the 
criteria  appeared  to  be  based  upon  a  commission  or  contingency  payment  reflected 
by  a  maximum  rate  of  recovery  as  set  forth  in  §  326(a).  This  compensation  has  been 
raised  on  several  occasions,  the  last  of  which  was  the  Bankruptcy  Reform  Act  of 
1994  ("Act"). 

A  series  of  cases  recognized  that  Trustees  were  compensated  on  a  contingency 
type  of  fee  arrangement.  In  re  Cardinal  Industries,  Inc.,  151  B.R.  843,  848  (Bankr. 
S.D.  Ohio  1993)  stated  "*  *  *  that  the  value  of  the  services,  as  measured  by  the 
benefit  to  the  estate,  is  the  yardstick  for  measuring  professional  services,  *  *  *. 
While  time  actually  spent  and  documented  is  certainly  a  factor  to  consider,  it  is  not 
the  only  and  perhaps  the  most  important  factor."  Another  case  arising  in  the  Second 
Circuit  In  re  Santoro  Excavating,  Inc.,  58  B.R.  131,  132  (Bankr.  S.D.  N.Y.  1986) 
stated  "[t]he  applicant  should  not  have  kept  any  time  records  for  work  performed 
by  the  Trustee  because  Trustees  are  compensated  on  the  basis  of  commissions  not 
time  expended." 

These  Courts  and  others  recognized  the  fact  that  on  numerous  occasions  a  Trustee 
would  expend  significant  time  on  cases  where  assets  were  not  developed.  Thus,  in 
order  to  equalize  the  compensation  and  to  obtain  qualified  and  energetic  Trustees, 
on  cases  where  there  were  assets  developed,  the  Trustee  was  compensated  on  a  per- 
centage basis.  This  was  a  true  contingent  fee  type  of  arrangement.  This  contrasted 
significantly  from  the  compensation  which  a  professional,  i.e.,  an  attorney  or  ac- 
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countant  was  compensated.  This  also  was  a  basis  for  compensating  a  Trustee  for 
activity  which  may  not  have  benefited  the  estate  by  generation  of  funds  but,  in  fact, 
benefited  the  bankruptcy  system  by  the  protection  of  the  integrity  of  the  system. 
The  prosecution  of  a  complaint  to  revoke  discharge  under  §  727  does  not  generate 
funds  for  the  benefit  of  the  estate;  however,  it  protects  creditors  from  fraud  and  the 
system  from  abuses  by  unscrupulous  debtors.  Review  of  §  707(b)  activities  and  the 
Trustee's  obligations  to  review  the  debtor's  statement  of  intentions  as  to  secured 
debts  again  do  not  result  in  benefit  to  the  estate  as  far  as  monies  received;  however, 
in  fact,  benefit  the  system  as  a  whole. 

However,  recently,  this  concept  has  been  preceded  by  the  proposed  United  States 
Trustee's  guidelines,  which  would  require  a  Trustee  to  maintain  hourly  records  and 
the  9th  Circuit  case  of  In  re  Roderick  Timber  Company,  185  B.R.  601  (9th  Cir.  Bap. 
1995)  which  held  that  detailed  time  records  were  required  for  a  Trustee,  who  also 
acted  as  his  own  attorney  to  be  compensated  as  Trustee.  The  Appellate  Panel  in 
Roderick  recognized  that  the  Court  has  discretion  to  make  determinations  of  fee 
awards  for  Trustees  without  time  records,  but  held  that,  in  its  opinion,  time  records 
were  necessary  for  the  Court  to  make  such  a  determination. 

This  recent  trend,  both  as  expressed  in  Roderick  Timber  and  by  the  United  States 
Trustee's  proposed  guidelines,  should  be  an  issue  that  is  addressed  by  the  Commis- 
sion. The  requirement  of  Trustees  maintaining  timesheet  records  and  being  com- 
pensated based  upon  time  expended  may  have  the  effect  of  maximizing  a  return  on 
a  particular  case.  However,  it  will  also  have  the  effect  of  minimizing  the  overall 
compensation  to  a  Trustee  based  upon  all  cases  that  are  handled  by  the  Trustee. 
A  Trustee  may  be  much  less  likely  to  proceed  in  cases  where  there  is  no  chance  of 
compensation  or  a  de  minimis  chance  of  compensation  if,  in  fact,  he  or  she  knows 
that  compensation  will  not  be  equalized  by  the  contingent  fee  nature  of  compensa- 
tion. To  place  the  Trustee  in  the  position  of  an  attorney  wherein  the  Trustee  now 
is  on  a  contingent  hourly  basis,  rather  than  the  contingent  fee,  will  have  profound 
effect  upon  the  system. 

This  is  particularly  true  in  light  of  the  recent  increase  of  compensation  to  Chapter 
7  Panel  Trustees.  Just  at  a  time  when  Congress  recognized  that  there  must  be  addi- 
tional compensation  to  maintain  efficient  and  reliable  Trustees,  there  appears  to  be 
a  movement  to  limit  the  maximum  compensation,  as  provided  by  Congress,  to  an 
hourly  basis.  This  proposition  should  be  reviewed. 

Senator  GRASSLEY.  What  was  this  about  shooting  lawyers? 

Mr.  Phelan.  That  would  be  a  solution  to  the  modern-day  need 
for  more  judges. 

Senator  Grassley.  Sort  of  modern-day  Shakespearean. 

I  am  going  to  ask  my  first  question  of  Mr.  Hildebrand,  but  it  is 
a  question  that  each  one  of  you  should  answer  for  yourself  as  well. 

After  I  announced  this  hearing,  the  part  of  it  that  you  are  here 
for  on  the  trustee  situation,  I  received  a  newly  revised  code  of  con- 
duct, sort  of  hot  off  the  presses,  from  the  U.S.  Trustee's  Office 
which  was  supposed  to  address  many  of  the  perceived  micro- 
management  concerns.  You  are  a  standing  trustee,  and  that  is  why 
I  am  asking  you  first.  What  is  your  take  on  this  new  document, 
and  does  it  in  fact  relieve  standing  trustees  of  problems  related  to 
micromanagement  that  I  have  been  hearing  about  and  that  you 
three  panelists  have  demonstrated? 

Mr.  Hildebrand.  I  believe  my  testimony  and  my  opinions  have 
avoided  the  standards  and  the  guidelines,  partially  because  I  had 
not  seen  them  until  Monday.  Mr.  Patchan  was  kind  enough  to  have 
them  sent  to  me  so  that  I  could  review  the  latest  draft.  And  they 
have  reflected  some  input  from  across  the  country,  not  just  from 
trustees,  but  from  creditors,  debtors'  attorneys  who  are  interested 
in  the  system. 

It  does  not  totally  relieve  my  concern,  however,  partially  because 
we  are  still  dealing  with  the  intrusive  nature,  I  suppose,  of  the  dis- 
cretion to  which  the  trustee  is  conferred. 

If  the  guidelines — and  this  is  not  dealing  so  much  with  the 
standards  as  much  as  it  is  with  the  guidelines  themselves — the 
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guidelines  which  deal  with  budget  issues,  as  to  whether  a  trustee 
should  purchase  a  computer  or  whether  a  trustee  should  purchase 
chair  for  a  break  room,  are  matters  that  ought  to  be  deferred  to 
the  trustee. 

I  believe  it  is  appropriate  for  the  guidelines  to  be,  for  example, 
safe  harbors,  where  the  U.S.  trustee  can  indicate  that  these  are  the 
areas  that  we  will  not  have  a  contest  with  if  you  are  within  these 
guidelines. 

But  I  believe  that  the  ultimate  determination  of  what  is  best  for 
the  area  is  that  it  should  not  be  left  totally  necessarily  in  the 
standing  trustee  or  totally  in  the  U.S.  trustee,  either. 

Mr.  Morin.  I  would  like  to  add  to  that,  Senator.  In  December, 
Mr.  Patchan  was  kind  enough  to  allow  me  to  meet  with  him  pri- 
vately. I  did  so,  and  at  his  invitation,  I  volunteered  for  ABP  to  sub- 
mit a  rewrite  of  the  first  draft  of  the  standards.  We  did  so,  and  his 
advisory  board  did  review  those.  I  do  feel,  from  my  quick  glance  at 
the  rewrite  of  the  standards,  that  the  tone  is  much  kinder  and 
gentler,  the  spirit  is  better,  and  there  is  some  flexibility  in  there — 
things  that  were  lacking  before.  I  think  it  is  an  important  first 
step. 

The  standards  of  conduct,  as  I  understand  it,  are  intended  to  be 
promulgated  through  the  Code  of  Federal  Regulations.  The  guide- 
lines, however,  I  understand  at  this  point,  are  not  intended  to  be 
so  circulated  and  promulgated.  They  continue  to  cause  me  concern. 
I  have  not  studied  them  in  as  much  depth  as  I  would  have  liked 
to  prior  to  today,  but  I  do  believe  that  the  micromanagement  as- 
pects are  not  being  addressed  in  this  significant  factor,  that  is,  if 
there  is  a  dispute,  a  problem,  we  have  nowhere  to  go.  We  are  left 
with  accepting  the  position  of  the  U.S.  trustee  as  the  final  arbiter 
or  going  nowhere,  and  that  is  a  great  concern  of  ours. 

Even  if  there  were  a  meaningful  dispute  resolution  suggested, 
that  would  go  a  long  way  toward  softening  the  impact  of  these  par- 
ticular proposed  guidelines.  If  that  is  not  done,  then  I  do  not  think 
we  have  made  as  much  progress  as  I  had  hoped. 

Senator  GRASSLEY.  Mr.  Efremsky. 

Mr.  Efremsky.  Yes,  Senator.  Mr.  Patchan  met  with  a  group  of 
the  creditors  as  recently  as  this  past  January,  and  in  just  a  brief 
review  of  the  standards,  he  has  adopted  some  of  the  comments  and 
suggestions  that  we  had.  I  would  agree  with  Mr.  Morin  that  there 
is  a  softening,  and  I  think  there  has  been  a  willingness  by  the  U.S. 
Trustee's  Office  to  take  comments  from  the  other  parties. 

The  concern  I  have  is  that  in  the  standards,  there  is  no  alter- 
native dispute  resolution.  I  think  that  if  the  standing  trustee  has 
a  problem  regarding  an  expense  item  as  a  result  of  a  budget  direc- 
tive, they  should  take  it  through  the  process — deal  with  the  re- 
gional trustee  and  then  go  up  the  ladder,  whether  it  is  to  Mr.  Orr 
or  finally  with  Mr.  Patchan.  But  if  there  is  still  a  significant  dis- 
pute, there  should  be  some  alternative  dispute  resolution,  whether 
that  is  through  a  bankruptcy  judge  or  a  bankruptcy  practitioner 
panel,  where  they  take  creditors'  input  on  expense  items  such  as 
the  large  ticket  items,  the  creditor  dial-up  systems,  I  think  that 
that  mechanism  still  needs  to  be  put  into  place. 

Senator  GRASSLEY.  Mr.  Patchan,  would  you  like  to  have  a  rebut- 
tal? 
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Mr.  Patchan.  Well,  I  would  like  to  have  a  partial  rebuttal,  any- 
way, Senator.  I  believe  the  new  guidelines,  the  standards  particu- 
larly, do  address  many  of  the  issues  that  have  caused  abrasions 
with  the  U.S.  Trustee  Program.  There  are  always  going  to  be  some 
anecdotes.  Recently,  it  came  to  my  attention  that  a  trustee  wanted 
to  call  in  an  interior  decorator  to  redo  the  color  and  design  and  so 
forth  of  the  offices;  a  trustee  wanting,  as  some  have,  to  take  from 
the  expense  fund,  the  fiduciary  fund,  moneys  for  a  family  vacation. 

These  events  will  be  told  no  unless  there  can  be  some  justifica- 
tion. I  cannot  ofihand  think  of  any  for  those  two  situations.  But  I 
consider  these  guidelines,  as  I  did  the  fee  and  expense  guidelines 
that  Congress  requested  the  executive  office  to  distribute,  to  be 
open  for  comment  at  all  times,  and  I  trust  that  we  will  always  be 
available  and  ready  to  adjust  the  guidelines  or  add  to  them. 

We  are  talking  about  expanding  it  into  the  areas  that  are  being 
talked  about  right  now.  At  the  moment,  I  have  invited  the  various 
organizations,  that  if  they  wish  to  represent  any  trustee  before  the 
U.S.  trustee  or  before  the  executive  office  in  regard  to  a  dispute, 
we  will  be  delighted  to  hear  them,  but  I  have  not  received  any  re- 
quest for  that. 

But  presently,  as  mentioned  by  Mr.  Morin,  the  dispute  resolution 
program  consists  of  taking  it  to  the  executive  office  for  review 
there — wherever  they  have  a  dispute,  that  lingers  with  the  U.S. 
trustee  in  their  region.  I  am  not  aware  of  any  instance  that  has 
been  brought  to  my  attention  where  we  have  been  asked  to  step 
into  such  a  situation,  but  we  stand  ready  to  address  the  facts  that 
are  presented  to  us. 

Senator  Grassley.  Mr.  Phelan,  would  you  like  to  comment  on 
my  first  question? 

Mr.  Phelan.  Very  briefly,  Senator.  I  think  Jerry  Patchan  is  the 
alternative  dispute  resolution  procedure.  Layers  of  procedure  add 
cost.  If  he  does  not  exercise  good  judgment,  you  should  fire  him. 

Mr.  Patchan.  Senator,  I  am  delighted  that  I  was  not  a  candidate 
for  execution,  as  he  suggested.  I  am  a  lawyer,  or  I  was  before  I 
came  here. 

Senator  GRASSLEY.  I  am  listening  to  my  page.  I  think  I  also 
heard  what  you  said,  but  it  was  not  just  for  me  as  well. 

Following  up  on  what  you  said  just  before  Mr.  Phelan  took  the 
floor,  Mr.  Patchan,  I  have  heard  a  number  of  complaints  about  the 
U.S.  Trustee's  Office  from  standing  trustees.  Frankly,  I  was  some- 
what skeptical  when  I  first  encountered  them,  but  as  it  turns  out, 
many  of  these  concerns  are  shared  by  creditors  and  debtors,  and 
these,  of  course,  are  the  very  people  who  should  be  afraid  that  un- 
supervised standing  trustees  could  defraud  the  system. 

In  light  of  this,  do  you  believe  that  giving  standing  trustees  the 
right  of  appeal  on  budgetary  decisions  made  by  the  U.S.  Trustee's 
Office  would  lead  to  more  fraud  or  otherwise  endanger  the  bank- 
ruptcy system?  The  reason,  obviously,  is  that  if  we  are  going  to 
make  policy  here  in  Congress,  we  cannot  do  anything  that  is  going 
to  encourage  or  let  fraud  happen. 

Mr.  Patchan.  No,  I  do  not  think  so.  I  do  not  think  one  has  any- 
thing to  do  with  the  other.  There  have  been  some  situations 
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Senator  Grassley.  In  other  words,  we  could  have  an  appeal  situ- 
ation, but  you  do  not  think  that  that  would  encourage  fraud  to  hap- 
pen? 

Mr.  Patchan.  I  do  not  think  it  would  encourage  it,  no.  I  do  not 
think  it  would  have  any  effect  on  it. 

Senator  Grassley.  To  the  three  panelists  on  my  left,  Mr.  Morin 
answered  a  question  I  was  going  to  ask  about  specific  examples. 
You  gave  three  examples.  I  would  like  to  have  each  of  you,  or  at 
least  one  of  you,  state  how  would  the  right  of  appeal  expense  dis- 
putes help  standing  trustees? 

Mr.  Morin.  Senator  Grassley,  I  would  like  to  comment  on  the 
question  you  asked  Mr.  Patchan  and  then  answer  that,  if  I  may. 
I  believe  the  question  was  would  this  encourage  fraud  or  run  the 
risk  of  greater  fraud.  If  anything,  I  think  it  would  discourage  it. 

If  13  chapter  12  trustees  knew  that  they  were  going  to  have  the 
opportunity  to  be  heard,  they  would  think  twice  before  they 
brought  something  before  a  neutral  party  as  to  whether  it  was 
valid,  just  as  I  believe  the  U.S.  trustee  would  also  have  to  think 
twice.  I  think  it  would  force  the  parties  to  negotiate  on  better 
terms. 

Now,  getting  back  to  your  question,  which  I  believe  was  how 
would  a  dispute  resolution  benefit  the  13  trustee  operation,  I  do 
think  it  would  enable  and  require  the  trustees  to  take  a  harder 
look  at  themselves,  make  us  communicate  better  with  each  other 
as  to  what  is  an  acceptable  practice  among  ourselves.  We  do  that 
well  now  as  it  is,  but  I  believe  that  this  process  would  enhance  dia- 
log, and  I  believe  that  the  dialog  has  to  also  come  from  the  United 
States  Trustee  system. 

Mr.  Patchan  gave  a  couple  of  examples  of  abuses  with  respect  to 
an  interior  decorator  and  money  for  a  vacation,  I  believe  he  said. 
Personally,  I  can  see  those  things  are  outrageous,  and  those  should 
be  stopped.  But  I  know  that  there  are  abuses  that  have  occurred, 
and  that  Mr.  Patchan  and  his  staff  have  put  a  book  together.  We 
believe  that  those  are  matters  that,  if  we  knew  what  they  were,  we 
would  much  better  understand  what  they  perceive,  actually  realiz- 
ing the  abuses  that  need  to  be  addressed.  We  would  like  to  have 
the  opportunity  to  examine  that  so  we  could  meet  with  him  and  his 
people  and  say,  yes,  we  think  these  are  problems  that  need  to  be 
addressed,  and  yes,  we  can  then  work  with  our  fellow  trustees  to 
stop  it. 

We  can  be  of  very  valid  assistance  to  the  U.S.  Trustee  Program 
rather  than  just  being  people  that  they  supervise. 

Senator  GRASSLEY.  If  that  is  sufficient  for  your  side,  I  will  go  to 
Mr.  Patchan;  I  wanted  to  ask  him  a  different  question. 

Go  ahead. 

Mr.  HlLDEBRAND.  I  was  just  going  to  supplement  very  briefly  as 
a  concrete  example  of  one  that  has  affected  a  lot  of  trustees.  That 
is  an  effort  to  create  an  educational  program.  One  thing  that  has 
been  consistent  from  creditors'  attorneys,  from  debtors'  attorneys, 
from  all  the  participants  from  trustees,  is  that  the  debtors  who  sit 
across  the  table  who  are  forced  to  file  bankruptcy  really  have  very 
little  educational  background  on  how  to  handle  debt.  They  just  do 
not  know.  And  part  of  the  process  that  many  trustees  feel  would 
be  remedial  and  would  allow  the  rehabilitation  would  be  an  edu- 
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cational  program;  take  people  who  are  in  the  program  and  help 
them  out,  help  them  through  an  educational  process,  help  them  to 
find  and  reestablish  the  opportunity  to  have  a  better  credit  record 
when  they  are  finished,  those  kinds  of  things. 

In  some  cases,  the  trustees  have  been  able  to  establish  the  pro- 
gram, and  in  some  cases,  they  have  not.  The  U.S.  trustee  may  not 
have  a  consistent  position  on  all  that,  but  that  is  one  example  of 
where  an  appeals  process,  a  neutral  party,  could  determine  wheth- 
er it  is  appropriate  given  the  scope  that  a  trustee  tries  to  perform 
and  the  goals  and  benefits  that  it  seeks  to  achieve. 

Mr.  Efremsky.  Just  a  final  comment  on  the  alternative  dispute 
resolution.  I  think  that  if  more  of  the  regional  trustees  were  like 
Mr.  Patchan,  we  would  not  have  a  lot  of  the  disputes  that  exist 
today.  The  problem  is  that  there  is  not  communication  from  the 
field  up  to  his  office  to  some  of  the  problems  with  respect  to  the 
budget  restraints  on  the  trustees. 

I  encourage  that  the  Standing  Trustees  work  through  the  U.S. 
Trustee's  Office  to  resolve  their  differences,  but  if  they  cannot,  they 
must  have  a  quick  means  of  resolving  the  dispute,  whether  that  be 
the  local  bankruptcy  judge  bringing  in  the  debtors  bar,  the  credi- 
tors bar,  the  creditors  themselves,  to  talk  about  certain  budgetary 
issues,  I  frankly  think  that  if  they  come  under  that  scrutiny,  both 
sides  will  be  far  more  reasonable,  and  a  lot  of  these  disputes  will 
go  away. 

On  the  debtor  education  program,  many  of  the  creditors  are  in 
favor  of  that.  Mr.  Patchan  has  asked  for  information  to  be  provided 
to  him  directly.  It  is  my  understanding  that  some  of  the  regional 
trustees  were  provided  with  the  information.  I  have  taken  it  upon 
myself  to  go  to  Dallas  to  talk  to  some  of  these  standing  trustees 
who  have  the  program,  and  they  have  a  package  of  information 
that  I  will  be  forwarding  to  him.  That  is  one  area  where  many  of 
the  creditors  would  like  to  see  this  program  put  into  place  to  assist 
the  debtors,  which  will  hopefully  stop  some  of  the  repeat  filings. 

Senator  Grassley.  Mr.  Patchan,  could  you  provide  me  with  em- 
pirical data  supporting  the  proposed  increase  in  chapter  13  filing 
fees?  I  have  heard  that  there  has  been  a  lot  of  movement  of  chapter 
ll's  over  to  chapter  13  due  to  the  increased  ceiling  for  chapter  13. 
Do  you  think  that  that  is  true? 

Mr.  Patchan.  There  has  been  a  shift;  the  extent  of  it,  I  do  not 
think  is  that  clear. 

Senator  Grassley.  Do  you  think  that  that  is  the  reason  for  it? 

Mr.  Patchan.  That  is  one  of  the  reasons.  Every  time  a  case  is 
filed  as  a  13  when  it  might  have  been  filed  as  an  11,  it  is  a  sub- 
stantial change  for  the  better  for  the  debtor  because  it  is  certainly 
a  less  expensive  process. 

But  we  are  beginning  to  see  an  effect,  and  what  I  am  concerned 
about  is  that  there  is  a  growing  trend  in  that  direction.  As  counsel 
for  debtors  get  more  familiar  with  chapter  13,  many  of  them  are 
chapter  11  practitioners.  I  think  we  will  see  more  and  more  of  this. 
I  am  not  clear  that  there  are  statistics  that  are  probative  now,  but 
we  may  be  able  to  develop  them;  if  I  can,  I  will  be  happy  to  supply 
it. 

Senator  Grassley.  Do  you  think  you  would  be  able  in  2  weeks 
to  supply  me  with  it? 


73 

Mr.  Patchan.  I  will  supply  you,  Senator,  with  what  we  have. 

Senator  Grassley.  OK 

Mr.  Phelan,  my  question  dates  back  to  the  previous  panel  when 
the  judges  were  up  here,  but  while  you  are  here,  I  ought  to  take 
advantage  of  it.  Do  you  agree  with  the  projections  of  the  Judicial 
Conference  that  indicate  that  we  are  going  to  have  a  record  num- 
ber of  bankruptcy  filings  this  year? 

Mr.  Phelan.  It  is  picking  up;  I  agree  with  that. 

Senator  Grassley.  So  this  would  be  similar  to  1992,  when  your 
organization  made  a  similar  announcement  when  we  had  high 
bankruptcies.  I  was  just  thinking  politically — I  remember  in  1992 — 
and  this  was  not  the  intent  of  the  organization — but  the  press  just 
took  that  and  ran  with  it.  And  at  the  time,  President  Bush  was  al- 
ready looking  bad,  and  it  just  made  him  look  very,  very  bad.  I  won- 
der how  the  press  will  take  the  news  that  you  are  going  to  put  out 
this  year,  in  another  election  year,  that  we  are  going  to  have  his- 
torically high  bankruptcy  filings. 

Do  you  suppose  this  will  explode  that  balloon  that  the  President 
is  putting  out  there  for  us? 

Mr.  Phelan.  We  will  do  our  best  to  be  even-handed.  [Laughter.] 

But  bankruptcies  did  go  down  in  total  for  a  while,  ll's  dropped 
dramatically,  the  consumer  debt  continues  to  rise,  and  we  antici- 
pate that  ll's  will  start  to  go  back  up — they  are  starting  to  go  back 
up  again.  So  we  believe  the  total  will  increase  to  the  numbers  that 

1  think  you  were  provided  before. 

Senator  Grassley.  More  to  the  point  of  this  hearing  and  a  fol- 
low-up on  the  record  number  of  bankruptcies,  what  suggestions 
would  you  have  for  dealing  with  the  workload  pressures  on  bank- 
ruptcy judges  that  can  be  implemented  without  requiring  continued 
requests  for  more  judges? 

Mr.  Phelan.  This  is  a  personal  comment.  I  think  judges  have  to 
curtail  the  continued  proliferation  of  litigiousness  by  counsel  and 
by  litigants.  The  presentation  of  evidence  in  the  bankruptcy  context 
is  pursuant  to  a  bunch  of  evidentiary  rules  which  are  more  suited 
to  "Leroy  shot  George"  or  which  car  ran  into  which  car  at  an  inter- 
section, and  do  not  really  fit  well  with  the  bankruptcy  system.  But 
as  long  as  we  have  to  live  with  those  rules,  and  we  have  to  live 
with  the  continued  increase  in  the  attitude  of  "I  want  the  toughest 
lawyer  in  town  to  beat  up  on  the  other  side,"  I  think  you  are  going 
to  continue  to  see  an  increased  need  for  bankruptcy  judges.  I  think 
it  is  just  a  fact  of  life  until  some  more  fundamental  reforms  can  be 
made  with  respect  to  the  legal  system  in  general. 

Senator  Grassley.  Well,  you  have  probably  given  me  the  best 
answer  you  could,  and  I  cannot  argue  with  it  except  to  make  the 
point  that  I  made  to  the  district  judges  who  were  before  us  and  my 
feeling  that  just  more  judges  is  not  a  solution  to  our  problems,  al- 
beit the  number  of  11  requests  now  may  be  perfectly  legitimate.  We 
will  have  to  study  the  record  on  that  and  make  a  decision  shortly. 

But  if  you  by  any  chance  have  any  thoughts  on  that  before  the 

2  weeks  are  up,  I  would  appreciate  a  response  in  writing. 

Mr.  Phelan.  Well,  Senator,  one  thing  that  the  American  Bank- 
ruptcy Institute  has  suggested  in  the  past  is,  as  you  noted  earlier 
today,  a  continued  evaluation  of  the  utilization  of  judges  from  other 
districts  to  satisfy  temporary  workload  increases. 
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Mr.  Hildebrand.  And  if  I  could  supplement  the  response  by  indi- 
cating that  in  many  cases,  there  are  some  judges  who  become  in- 
volved in  matters  in  which  there  are  not  adversarial  parties  before 
them.  They  are  still  involved  in  the  administration  side  of  bank- 
ruptcy, particularly  in  consumer  areas.  I  know  the  Bankruptcy  Re- 
view Commission  is  looking  at  suggestions  to  make  to  Congress  as 
part  of  their  report  as  to  how  substantively  title  11  might  be  ad- 
dressed to  resolve  some  of  those  undisputed,  time-consuming  ef- 
forts, and  that  may  be  part  of  that. 

Senator  Grassley.  I  thank  each  of  you.  I  am  going  to  close  the 
meeting.  It  worked  out  just  about  right  because  we  have  a  vote  in 
about  10  minutes.  You  were  all  very  patient,  and  I  appreciate  it 
and  ask  you  to  remember  that  if  you  receive  questions  from  other 
members,  please  have  the  answers  back  2  weeks  from  today. 

Thank  you  very  much.  The  meeting  is  adjourned. 

[Whereupon,  at  3:37  p.m.,  the  subcommittee  was  adjourned.] 


APPENDIX 


Questions  and  Answers 


Response  of  Paul  A.  Magnuson  to  Question  From  Senator  Grassley 

Judicial  Conference  of  the  United  States, 
Committee  on  the  Administration  of  the  Bankruptcy  System, 

St.  Paul,  MN,  April  29,  1996. 
Hon.  Charles  E.  Grassley, 

U.S.  Senate,  Chairman,  Subcommittee  on  Administrative  Oversight  of  the  Courts, 
Senate  Judiciary  Committee,  Senate  Hart  Office  Building,  Washington,  DC. 
Dear  Senator  Grassley:  Thank  you  for  the  opportunity  to  appear  before  your 
Subcommittee  last  week  to  provide  testimony  on  the  need  for  additional  bankruptcy 
judgeships  in  selected  judicial  districts.  The  many  professional  courtesies  extended 
to  me  by  you  and  members  of  your  staff  throughout  the  process  of  addressing  this 
and  other  bankruptcy-related  matters  are  greatly  appreciated. 

At  the  hearings,  you  asked  whether  certain  foreign  travel  conducted  by  two  bank- 
ruptcy judges  from  the  Central  District  of  California  should  have  any  bearing  on 
the  assessment  of  need  for  the  requested  additional  judgeships  for  that  judicial  dis- 
trict. To  follow  up  on  your  inquiry,  I  contacted  the  bankruptcy  judges  involved  and 
obtained  a  detailed  explanation  of  the  nature  and  duration  of  that  travel.  As  their 
enclosed  correspondence  indicates,  the  travel  was  conducted  at  the  request  of  the 
United  States  Agency  for  International  Development  in  furtherance  of  our  national 
foreign  policy  goals  and  was  brief  in  duration.  Please  let  me  know  if  I  can  provide 
any  additional  information  on  this  or  any  other  matters  raised  at  the  hearings. 

In  closing,  let  me  commend  your  leadership  on  this  and  the  many  other  important 
bankruptcy  matters  before  your  Subcommittee.  Thank  you,  again,  for  your  support 
of  the  bankruptcy  court  system. 
Sincerely, 

Paul  A.  Magnuson. 
Enclosures. 


Responses  of  Paul  A.  Magnuson  to  Questions  From  Senator  Thurmond 

Question  1.  The  process  for  assessing  the  need  for  the  eleven  additional  bank- 
ruptcy judges  now  recommended  began  in  1993.  Is  this  process  working  the  way  you 
each  believe  it  should? 

Answer  1.  Yes,  the  assessment  process  is  working  well.  In  fact,  I  believe  it  is  one 
of  the  most  accurate  and  thorough  work-measurement  systems  in  the  judiciary. 
Even  so,  we  are  continuously  adjusting  and  fine-tuning  it  to  reflect  changing  times 
and  practices.  For  example,  we  are  currently  refining  our  method  of  evaluating  the 
impact  mega  chapter  11  cases  have  on  judicial  workloads.  We  continually  look  for 
ways  that  the  judicial  workload  can  be  handled  more  efficiently  while  maintaining 
the  best,  fairest,  and  most  accurate  bankruptcy  system  possible. 

Question  2.  Could  you  both  J  please  discuss  whether  there  is  any  way  to  use  more 
current  or  timely  information  in  determining  whether  additional  bankruptcy  judges 
are  needed?  For  example,  I  am  told  that  the  Eastern  District  of  Virginia  currently 
has  weighted  case  loads  of  close  to  1600  hours  per  judge,  but  because  its  case  load 


1A  letter  sending  the  same  questions  was  sent  to  Bankruptcy  Judge  William  E.  Anderson, 
who  testified  before  the  Subcommittee  on  behalf  of  the  National  Conference  of  Bankruptcy 
Judges. 
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was  lower  at  the  time  the  survey  was  taken  the  Eastern  District  of  Virginia  is  not 
on  the  list  for  either  a  permanent  or  temporary  judgeship. 

Answer  2.  I  believe  the  Eastern  District  of  Virginia  is  an  excellent  example  of  how 
thorough  our  assessment  system,  including  the  application  of  non-statistical  factors, 
works. 

When  we  assess  the  need  for  additional  bankruptcy  judgeships,  among  other  fac- 
tors, we  examine  the  weighted  filings  per  judgeship  for  the  district,  using  the  most 
up-to-date  statistical  information.  Of  course,  filings — and  the  accompanying  judicial 
caseloads — are  volatile  and  many  changes  occur  in  the  lengthy  process  of  obtaining 
congressional  authorization  for  new  positions  requested  by  the  Judicial  Conference. 
The  rise  in  weighted  filings  for  a  short  portion  of  a  statistical  history  (Judicial  Con- 
ference assesses  the  need  for  additional  bankruptcy  judgeships  biennially),  even  a 
significant  rise  is  not  a  sound  basis  upon  which  to  request  an  additional  judgeship. 

At  present,  we  cannot  predict  the  filing  increases  and  assess  future  needs.  Per- 
haps automation  will  soon  help  with  that  difficulty.  Until  then,  we  can  determine 
only  the  present  judicial  resource  needs  of  a  court. 

In  regard  to  the  current  workload  of  the  bankruptcy  court  of  the  Eastern  District 
of  Virginia,  you  are  correct  that  the  district  currently  has  weighted  judicial  case- 
loads of  almost  1600  weighted  filings  per  judge.  It  should  be  noted,  however,  that 
the  decision  not  to  ask  the  Judicial  Conference  to  recommend  that  your  Committee 
authorize  an  additional  judgeship  for  the  Eastern  District  of  Virginia  was  not  an 
easy  one.  The  Bankruptcy  Committee  devoted  considerable  time  to  studying  the 
judgeship  needs  of  that  district  and  declined  to  request  the  Conference  to  rec- 
ommend a  new  judgeship  position  only  after  it  was  determined  that  the  needs  of 
the  litigants  were  being  met  and  the  efficient  delivery  of  justice  exists. 

As  you  know,  presently  the  Eastern  District  of  Virginia  is  authorized  five  bank- 
ruptcy judgeships.  In  1993,  because  of  the  district's  high  caseload  at  the  time,  i.e., 
1935  weighted  hours  per  judge,  the  Judicial  Conference  approved  the  request  to  rec- 
ommend to  Congress  that  a  sixth  bankruptcy  judgeship  was  needed  in  that  district. 
At  the  same  time,  concerned  about  the  proper  allocation  of  resources  to  needs,  the 
Conference  also  recommended  that  one  bankruptcy  judgeship  position  be  transferred 
from  Richmond  to  Alexandria  as  soon  as  a  judicial  vacancy  occurred. 

In  1995  the  Conference  reassessed  the  situation  in  the  Eastern  District  of  Virginia 
and  found  that  three  significant  changes  had  occurred: 

(1)  The  weighted  caseload  per  judge  had  decreased  significantly — from  1935  to 
1389,  a  drop  of  28.2%; 

(2)  The  reallocation  of  judicial  resources  from  Richmond  to  Alexandria  had  greatly 
reduced  travel  time  and  inefficiencies;  and 

(3)  The  district  had  acquired  the  services  of  an  additional  judge  with  the  recall 
of  a  retired  bankruptcy  judge  in  Richmond. 

It  was  also  noted  that  the  court  had  no  judicial  workload  backlog  and  was  current 
in  processing  its  cases.  As  a  result  of  all  those  findings,  in  June  1995,  the  Judicial 
Conference  determined  that  a  sixth  bankruptcy  judgeship  was  not  necessary  to  meet 
the  needs  of  the  litigants  and  to  ensure  the  continued  efficient  delivery  of  justice. 
As  noted  above,  the  Judicial  Conference  engages  in  a  biennial  review  of  bankruptcy 
judgeship  needs  and  thus  the  situation  in  this  district  will  be  reassessed  in  1997. 

This  situation  is  a  prime  example  of  how  the  Judicial  Conference  strives  to  ensure 
that  the  needs  of  the  bankruptcy  system  are  met  as  inexpensively  as  possible. 

Question  3.  The  written  testimony  states  that  the  Bankruptcy  Committee  has  rec- 
ommended leaving  nine  existing  vacancies  open.  What  is  the  cost,  if  any,  of  main- 
taining these  vacancies?  For  example,  are  chambers  maintained,  library  subscrip- 
tions continued,  and  the  like? 

Answer  3.  Essentially,  there  is  no  cost  associated  with  leaving  a  bankruptcy 
judgeship  vacant.  For  example,  in  regard  to  library  subscriptions,  when  the  circuit 
librarian  is  informed  that  the  position  is  being  intentionally  held  vacant  until 
weighted  filings  or  other  factors  demonstrate  the  need  to  fill  it,  the  librarian  makes 
arrangements  to  transfer  the  library  to  a  judge  elsewhere  who  needs  it,  transfers 
relevant  portions  of  the  library  as  needed  by  other  judges,  or  simply  discontinues 
the  library  subscriptions.  Thus,  subscriptions  are  not  maintained  for  intentional  va- 
cancies. 

As  to  chambers  space,  the  answer  is  similar.  For  position  intentionally  held  open, 
the  space  is  reassigned  for  other  uses,  such  as  for  existing  personnel  who  are  in  in- 
adequate facilities  or  for  "visiting"  or  recalled  judges  who  assist  during  the  period 
the  judgeship  is  left  unfilled.  Space  is  virtually  always  a  scarce  commodity  in  the 
United  States  bankruptcy  courts. 

Although  you  did  not  specifically  ask  about  personnel  costs,  I  would  like  to  add 
that  a  similar  policy  applies  in  that  area.  In  other  words,  if  the  vacancy  is  going 
to  be  held  open,  chambers  staff  for  the  judge  who  previously  held  the  position  are 
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not  permanently  retained.  (Chambers  personnel  can  be  continued  for  six  months  if 
needed  to  help  with  the  orderly  transition  and  the  closing  of  chambers,  but  those 
costs  then  cease  as  the  staffs  are  hired  by  others  in  the  court  system  or  seek  em- 
ployment elsewhere.) 

For  all  the  foregoing  reasons,  the  intentional  deferral  of  the  filling  of  a  judgeship 
position  does  not  result  in  additional  costs,  but  in  cost  reduction. 


Responses  of  Paul  A.  Magnuson  to  Questions  From  Senator  Heflin 

Question  1.  Has  consideration  been  given  by  the  Administrative  Office  of  the 
Courts  regarding  the  creation  of  a  method  of  evaluating  a  need  for  a  bankruptcy 
judgeship  which  would  create  a  swifter  response  to  the  present  needs  of  a  district? 

Answer  1.  Efforts  to  refine,  improve,  and  speed  up  the  judiciary's  present  response 
to  the  judicial  resource  needs  of  a  district  are  constant  in  the  judiciary.  I  believe 
that  we  are  reacting  to  demands  for  additional  judicial  responses  as  quickly  as  pres- 
ently possible.  The  inter-intracircuit  and  recall  judge  systems  are  frequently  used 
to  provide  swift  relief  while  the  process  operates  to  determine  whether  an  additional 
temporary  or  permanent  bankruptcy  judgeship  should  be  recommended  for  the  dis- 
trict. 

In  the  light  of  the  goal  to  reduce  government  spending,  I  would  be  concerned  if 
an  assessment  of  new  judgeship  needs  were  made  too  hastily. 

Often — as  in  the  case  of  the  current  bankruptcy  judgeship  bill — the  most  signifi- 
cant delay  in  the  overall  process  results  from  congressional  review  of  the  judiciary's 
recommendations  for  new  judgeship  positions.  I  offer  this  comment,  not  as  criticism, 
but  in  the  spirit  of  cooperation.  I  realize  that  the  demands  upon  our  congressional 
representatives  are  incessant  and  that  delay  is  inevitable  as  schedules  are  worked 
and  re-worked  to  find  sufficient  time  for  adequate  review  of  the  many  issues  Mem- 
bers of  the  Congress  are  required  to  act  upon. 

Question  2.  Currently  how  many  temporary  bankruptcy  judgeships  are  there  in 
the  system? 

Answer  2.  Ten  temporary  positions  have  been  authorized.  Two  of  the  positions  are 
intentionally  being  held  vacant  until  the  circumstances  warrant  them  being  filled. 

Question  3.  Are  temporary  judgeships  usually  terminated  at  the  end  of  their  five- 
year  term? 

Answer  3.  While  the  Article  III  judiciary  has  had  the  benefits  of  temporary  judge- 
ships for  many  years,  the  concept  is  new  to  the  bankruptcy  system.  It  was  intro- 
duced with  the  Bankruptcy  Judgeship  Act  of  1992,  which  created  the  10  existing 
today.  That  was  enacted  on  August  26,  1992,  and  the  five-year  term  is  defined 
therein  as  ending  with  the  first  vacancy  that  occurs  five  years  or  more  after  enact- 
ment in  each  of  the  districts  with  a  temporary  judgeship  resulting  from  the  death, 
retirement,  resignation,  or  removal  of  a  bankruptcy  judge.  Thus,  since  that  trigger- 
ing date  has  not  yet  occurred,  the  bankruptcy  system  has  not  yet  experienced  the 
termination  of  a  temporary  judgeship. 

Question  4.  If  there  is  a  continued  need  for  a  bankruptcy  judgeship  position,  what 
is  the  process  which  is  used  either  to  extend  the  temporary  judgeship  or  make  it 
a  permanent  position? 

Does  the  creation  of  a  permanent  position  from  a  temporary  position  occur  often? 

Answer  4.  As  noted  above,  the  bankruptcy  system  has  not  yet  experienced  the  ter- 
mination of  a  temporary  bankruptcy  judgeship.  Further,  because  the  temporary 
judgeship  concept  is  so  new  to  the  bankruptcy  system,  no  permanent  position  has 
to  date  been  created  from  a  temporary  position.  It  is  anticipated,  however,  that,  as 
the  judgeship  needs  of  each  district  are  assessed,  the  circuits  will  alert  the  Bank- 
ruptcy Committee  and,  through  it,  the  Judicial  Conference  if  there  is  a  need  to  ex- 
tend the  term  of  a  temporary  position  or  to  change  its  status  to  permanent.  Then, 
if  after  review  the  Conference  determined  that  such  a  change  were  necessary,  the 
Conference  would  recommend  such  change  to  Congress. 

Question  5.  What  is  the  position  of  the  Administrative  Office  of  [United  States] 
Courts  regarding  the  elevation  of  Bankruptcy  Judges  to  Article  III  level? 

Answer  5.  Although  the  Administrative  Office  provides  many  support  services  to 
the  Judicial  Conference  and  to  the  United  States  courts,  it  is  the  Judicial  Con- 
ference which  determines  the  policy  positions  of  the  judiciary.  In  regard  to  the  issue 
of  Article  III  status  for  bankruptcy  judges,  the  Judicial  Conference  has  opposed  the 
creation  of  separate,  independent  bankruptcy  courts  authorized  under  Article  III  of 
the  Constitution  for  a  number  of  stated  reasons: 

(1)  Such  action  would  require  a  constitutionally  doubtful  "transition  period." 

(2)  The  change  would  require  extensive  increases  in  expenditures  of  appropriated 
funds. 
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(3)  It  would  increase  conflicts  in  case  decisional  law  at  the  district  level,  generat- 
ing both  increased  appellate  court  workloads  and  increased  conflicts  among  court  of 
appeals  decisions. 

(4)  It  would  fragment  the  foundation  upon  which  the  federal  judicial  system  rests 
in  a  manner  which  could  only  be  corrected  with  extreme  difficulty. 


Central  District  of  California, 

Los  Angeles,  CA,  April  25,  1996. 
Re:  Teaching  in  Eastern  Europe 
Mr.  Frank  F.  Szczebak, 
Administrative  Office  of  the  United  States  Courts,  Washington,  DC. 

Dear  Frank:  Judge  Geraldine  Mund  has  informed  me  of  Senator  Grassle/s  re- 
cent hearing,  and  his  comments  referring  to  Judge  Mund's  and  my  teaching  in  East- 
ern Europe.  I  am  writing  to  provide  you  some  information  to  respond  on  this  issue. 

Judge  Mund  will  be  providing  you  substantial  details  about  the  programs  that  we 
have  taught  in  Eastern  Europe  sponsored  by  the  United  States  Agency  for  Inter- 
national Development.  Neither  of  us  has  traveled  to  Eastern  Europe  in  the  last  two 
years,  except  to  teach  these  programs. 

During  the  last  two  years  I  have  made  five  trips  to  teach  in  Eastern  Europe, 
which  have  involved  a  total  of  25  business  days  away  from  the  court.  In  contrast, 
since  August,  1993  I  have  only  taken  one  week  of  vacation.  Thus  if  all  of  my  teach- 
ing trips  to  Eastern  Europe  were  counted  as  vacation  time,  I  would  still  have  taken 
a  modest  amount  of  vacation  in  the  last  two  years.  In  addition,  I  have  taken  no 
extra  time  on  any  of  these  trips  for  sightseeing  or  any  other  vacation:  I  have  always 
scheduled  my  travel  plans  to  arrive  the  evening  before  the  beginning  of  the  pro- 
grams that  I  have  taught,  and  I  have  left  the  day  after  their  conclusion.  The  trips 
have  involved  a  fair  amount  of  weekend  travel  which  has  made  my  wife  unhappy, 
but  has  not  taken  away  much  court  time. 

Our  programs  in  Eastern  Europe  could  not  be  construed  as  vacation  in  any  way. 
We  work  very  hard  each  day  to  try  and  teach  the  Eastern  Europeans  the  legal 
structures  necessary  to  make  democracy  and  the  market  economy  work  in  their 
countries.  Judge  Mund  will  be  providing  you  a  substantial  amount  of  further  detail 
on  the  contents  of  the  programs  that  we  have  been  teaching  there.  USAID  has  done 
a  fine  job  in  putting  together  these  programs,  and  they  are  some  of  the  best  edu- 
cational programs  that  I  have  seen  offered  anywhere  in  the  world. 

During  the  last  two  years  I  have  never  been  away  from  Los  Angeles  for  more  than 
a  week  at  a  time,  including  my  trips  to  Eastern  Europe.  Our  enormous  caseload, 
consistently  one  of  the  highest  in  the  country,  makes  lengthier  trips  difficult,  wheth- 
er on  business  or  otherwise.  Except  for  emergency  hearings,  I  have  always  handled 
all  of  my  own  cases,  and  none  of  my  colleagues  has  assisted  me  in  any  other  respect 
because  of  my  teaching  in  Eastern  Europe.  I  have  always  felt  that  it  would  be  unfair 
to  ask  any  of  them  to  provide  such  assistance,  because  each  of  them  also  carries 
a  very  heavy  caseload.  Our  district  has  consistently  had  approximately  10%  of  the 
nation's  bankruptcy  cases,  but  nowhere  near  10%  of  the  judges  to  handle  them,  and 
our  new  case  filings  are  rising  at  a  very  substantial  rate. 

Please  feel  free  to  communicate  this  to  Senator  Grassley  in  whatever  format  you 
consider  appropriate.  I  shall  be  happy  to  provide  further  information  if  it  would  be 
helpful. 

Very  truly  yours, 

Samuel  L.  Bufford, 

Bankruptcy  Judge. 


U.S.  Bankruptcy  Court, 
Central  District  of  California, 

Los  Angeles,  CA,  April  29,  1996. 
Re:  Eastern  European  Program 
Mr.  Frank  F.  Szczebak, 
Administrative  Office  of  the  United  States  Courts,  Washington,  DC. 

Dear  Frank:  Per  your  request,  I  am  providing  information  concerning  the  East- 
ern European  program  in  which  I  have  participated.  This  program,  sponsored  by  the 
United  States  Agency  for  International  Development  (USAID),  is  the  only  inter- 
national bankruptcy  program  in  which  I  have  ever  been  involved. 

My  total  involvement  in  teaching  abroad  has  occurred  within  the  last  year.  Dur- 
ing that  time,  I  made  two  trips  to  teach  in  Eastern  Europe:  one  week  in  Poland  and 
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one  week  in  Slovakia.  I  was  away  from  court  for  a  total  of  10  business  days  (five 
days  in  December,  1995  and  five  days  in  February,  1996).  Since  January,  1995  I 
have  taken  two  business  weeks  as  vacation,  in  1994  I  took  one  week  of  vacation, 
and  in  1993  I  took  two  weeks  of  vacation.  Although  I  strongly  believe  that  my  in- 
volvement with  USAID  seminars  should  not  be  considered  vacation,  if  you  did  count 
these  two  weeks  as  vacation  time,  you  would  find  that  during  the  last  3Y2  years 
I  have  taken  a  total  of  seven  weeks  of  vacation.  I  don't  know  how  this  could  be  con- 
sidered excessive.  Further,  in  both  of  these  trips  I  traveled  to  Eastern  Europe  on 
the  weekend,  spent  the  week  in  the  seminar,  and  traveled  back  the  following  week- 
end. Thus  I  missed  no  additional  court  days  because  of  the  trip. 

I  enclose  more  information  concerning  the  USAID  program  in  which  I  was  in- 
volved, the  specifics  of  the  seminars  that  I  taught,  and  other  information  in  re- 
sponse to  questions  that  apparently  were  raised  by  Senator  Grassley  at  his  hearing. 
Please  feel  free  to  pass  this  on  to  Senator  Grassley  or  his  staff,  and  you  may  use 
this  in  response  to  any  questions  concerning  my  involvement  in  the  Eastern  Euro- 
pean program. 

Should  further  information  be  necessary,  I  would  be  pleased  to  provide  it. 
Very  truly  yours, 

Geraldine  Mund. 


Prepared  Statement  of  Judge  Geraldine  Mund  Re  Involvement  in  USAID 
Eastern  European  Bankruptcy  Judges'  Training  Program 

It  has  come  to  my  attention  that  a  question  has  been  raised  by  Senator  Grassley 
concerning  my  travel  to  Eastern  Europe  and  how  that  might  impact  on  the  need 
for  additional  bankruptcy  judges  for  the  Central  District  of  California.  I  am  prepar- 
ing this  statement  in  an  attempt  to  respond  to  any  questions  that  may  be  raised 
concerning  this  matter. 

DESCRIPTION  OF  THE  USAID  BANKRUPTCY  TRAINING  PROGRAM 

Deloitte  &  Touche,  an  international  accounting  firm,  obtained  a  contract  from  the 
United  States  Agency  for  International  Development  (USAID)  to  survey  and  rec- 
ommend programs  which  would  be  beneficial  to  the  Eastern  European  countries  in 
moving  to  a  free  market  economy.  One  of  the  high  priorities  that  the  study  revealed 
was  the  training  of  Eastern  European  bankruptcy  judges  in  various  financial  and 
reorganization  concepts,  including  accounting,  valuation  and  business  plans.  The 
program  that  was  designed  to  meet  this  need  involved  several  accountants  locally 
based  in  the  country  of  training,  and  two  bankruptcy  judges  who  would  deal  with 
making  the  transition  from  book  knowledge  to  actual  use  in  cases.  This  team  of  peo- 
ple taught  and  facilitated  a  seminar  (which  extended  from  4  to  5  days,  depending 
upon  the  desires  of  the  country)  for  a  group  of  approximately  20  bankruptcy  judges 
at  each  seminar. 

The  first  week  of  December,  1995,  I  was  one  of  the  facilitators  for  approximately 
20  bankruptcy  judges  in  Poland.  The  seminar  was  held  at  a  Ministry  of  Justice 
training  site  some  30  miles  northeast  of  Warsaw  and  began  Sunday  night,  ending 
the  following  Friday  afternoon.  Each  day  classes  were  conducted  from  approximately 
9:00  in  the  morning  to  6:30  at  night  and  thereafter  the  facilitators  met  to  plan  the 
next  day.  I  attach  a  copy  of  the  curriculum  and  schedule.  At  the  end  of  February, 
I  served  the  same  function  in  Slovakia.  This  seminar  held  from  Monday  noon 
through  Thursday  afternoon  at  a  Ministry  of  Justice  training  center  approximately 
60  miles  from  Bratislava.  We  trained  13  of  the  14  Slovakian  bankruptcy  judges  plus 
several  attorneys  from  the  Ministry  of  Justice.  I  was  requested  to  participate  in  sev- 
eral more  of  these  seminars,  but  was  unable  to  do  so  because  my  calendar  is  so 
heavy. 

I  missed  a  total  of  10  court  days  (5  days  each  week)  of  which  I  worked  9  days 
as  a  teacher/facilitator.  I  received  no  compensation  for  this,  although  my  expenses 
were  reimbursed  under  the  USAID  contract.  I  had  hoped  to  remain  in  Eastern  Eu- 
rope for  some  vacation  time  (since  my  air  fare  would  have  allowed  me  to  do  so  at 
no  additional  expense),  but  I  was  unable  to  take  the  time  because  my  calendar  is 
so  heavy  that  it  is  exceptionally  hard  for  me  to  be  gone  more  than  one  week  in  suc- 
cession. I  therefore  flew  from/to  the  United  States  on  the  weekends  surrounding  the 
seminars  and  returned  to  work  the  Monday  after  the  seminars. 

COMMENTS  ON  MY  INVOLVEMENT  IN  THESE  SEMINARS 

I  found  the  seminars  to  be  very  hard  work.  My  first  career  was  as  a  teacher  and 
I  have  also  been  trained  as  a  facilitator.  However,  facilitation  was  made  more  dif- 
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ficult  by  the  fact  that  I  was  dealing  with  another  culture.  Although  the  interpreters 
were  excellent,  the  same  legal  terms  did  not  always  convey  the  same  concepts  to 
the  local  judges  as  they  did  to  me.  This  stimulated  intense  discussion  of  legal  philos- 
ophy, as  we  tried  to  communicate  how  the  law  actually  impacts  our  societies,  not 
just  the  procedures  that  we  deal  with  in  our  cases.  It  was  particularly  interesting 
to  informally  discuss  court  process,  jurisdiction,  and  legal  interpretation  during 
meal  times  and  late  in  the  evening.  I  had  never  dealt  with  civil  law  countries  before 
and  found  that  their  outlook  on  the  law  and  its  interpretation  was  drastically  dif- 
ferent from  my  own  way  of  thinking.  This  alone  made  the  hard  work  worth  while. 

Further,  I  had  always  assumed  that  I  had  a  basic  grasp  of  financial  statements, 
valuation,  sale  of  property  and  other  matters  that  I  deal  with  as  a  bankruptcy 
judge.  But  I  found  that  I  gained  extensive  new  knowledge  and  insights  by  interact- 
ing with  judges  who  had  no  assumptions  in  these  areas.  It  made  me  re-think  how 
I  normally  deal  with  motions  involving  valuation,  appraisals  and  other  such  areas. 
The  final  version  of  the  teaching  materials  are  so  good  for  giving  bankruptcy  judges 
a  basic  understanding  of  financial  statements,  principles  of  accounting,  valuation 
and  sales,  that  I  have  given  them  to  the  Federal  Judicial  Center  for  review  and  with 
a  recommendation  that  they  be  used  to  train  American  bankruptcy  judges  (perhaps 
with  slight  modification  to  make  the  hypotheticals  more  similar  to  American  cir- 
cumstances). They  are  currently  under  consideration  for  this  purpose. 

Although  I  do  not  consider  this  a  "vacation,"  it  freshened  me  in  a  different  way 
from  a  normal  non-working  vacation.  I  think  that  being  a  bankruptcy  judge  is  one 
of  the  best  jobs  in  the  world.  However,  day  after  day  of  multiple  motions  and  deci- 
sion-making can  become  tedious  and  make  a  judge  lose  some  of  the  sharp  edge 
needed  to  give  each  case  its  fair  consideration.  I  believe  that  judges  need  a  variety 
of  experiences  to  help  them  deal  with  the  fact  that  the  work  is  never  done,  the  cases 
keep  coming,  and  more  and  more  papers  are  delivered  as  the  day  goes  on.  Continu- 
ing education  programs  help.  Sitting  as  a  visiting  judge  in  another  district  helps  be- 
cause you  can  see  how  its  done  someplace  else,  and  this  lets  you  know  that  your 
way  is  not  necessarily  the  only  way  nor  even  the  best  way.  Interacting  with  foreign 
judges  is  both  educational  and  eye-opening.  I  found  that  I  came  back  enthusiastic 
about  my  job,  thankful  that  I  was  born  in  the  United  States  and  had  all  the  benefits 
that  it  entails,  and  again  aware  of  economic  and  political  realities  and  the  place  of 
the  bankruptcy  law  in  our  system. 

I  also  believe  that  my  involvement  in  the  program  not  only  benefitted  me  as  a 
judge,  but  is  a  piece  (small  though  it  may  be)  of  building  the  dream  of  peace.  I  am 
52  years  old  and  a  child  of  the  cold  war.  Each  year  through  grammar  school  and 
high  school  we  had  A-Bomb  drills.  I  have  a  letter  from  my  grammar  school  days 
that  was  sent  to  me  in  response  to  a  letter  that  I  wrote  to  the  President  of  the  Unit- 
ed States  (then  Dwight  Eisenhower),  asking  what  would  happen  if  nuclear  bombs 
fell  on  Washington.  The  response  wasn't  that  they  wouldn't  fall  nor  that  the  iron 
curtain  be  pierced  in  peaceful  ways  rather  than  by  devastating  weapons.  It  was  that 
the  President  and  other  American  leaders  had  a  hidden  place  of  safety  outside 
Washington  so  that  our  government  would  continue  to  function  even  if  the  East 
Coast  was  destroyed. 

I  don't  know  whether  children  still  kneel  beneath  their  desks  with  their  eyes  hid- 
den and  their  arms  protecting  their  heads.  But  I  hope  not.  The  USAID  program  for 
bankruptcy  is  part  of  the  effort  of  our  government  to  help  Eastern  Europe  create 
a  stable  free-market  economy  that  will  have  such  strong  economic  ties  with  the  rest 
of  the  world  that  war  would  be  beyond  consideration.  I  am  proud  that  I  have  skills 
that  can  be  used  in  behalf  of  that  effort. 

I  was  informed  that  Senator  Grassley  had  questioned  the  effect  of  this  foreign 
travel  program  on  our  need  for  further  judges.  Let  me  only  add  that  both  Judge 
Bufford  and  I  carry  a  full  caseload  and  do  not  receive  any  case  credit  for  participa- 
tion in  this  program.  I  timely  handle  my  cases,  as  can  be  seen  by  my  submission 
reports  and  by  the  attorney  comments  published  in  the  Almanac  of  the  Federal  Ju- 
diciary. 1 

The  Need  for  Additional  Bankruptcy  Judges 

By  separate  document  we  have  prepared  charts  which  show  that  even  with  the 
four  additional  judgeships  that  are  requested,  the  workload  per  bankruptcy  judge 
in  the  Central  District  of  California  is  still  substantially  above  he  national  average, 


1  The  Almanac  of  the  Federal  Judiciary  interviews  attorneys  about  Federal  judges  and  pub- 
lishes their  comments.  The  most  recent  edition  (1995)  dtates:  "Practitioners  praised  Mund  for 
issuing  timely  and  thoughtful  tentative  and  final  rulings.  'She  is  very  good  about  giving  timely 
rulings.'" 
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both  in  terms  of  case  filings  per  judgeship  and  case-related  hours  per  judgeships. 
We  will  still  remain  above  the  1,500  case-related  hours  per  judgeship  that  is  seen 
as  the  upper  level  of  the  optimum  workload  for  a  bankruptcy  judge.  Since  it  will 
take  about  a  year-and-a-half*  to  fill  these  judgeships,  once  the  Bill  becomes  law,  re- 
lief will  be  delayed. 

I  know  that  Senator  Grassley  questioned  whether  we  can  do  things  more  effi- 
ciently. I  direct  your  attention  to  an  article  just  published  in  the  American  Bank- 
ruptcy Institute  Law  Review  concerning  a  case  management  technique  in  Chapter 
11.  This  is  a  study  of  my  Chapter  11  caseload.  I  have  tried  various  management 
techniques  and  have  kept  track  of  this  data  since  1986.  The  article  shows  that 
through  management  techniques  on  Chapter  11,  which  I  have  imposed,  I  have  re- 
duced the  length  of  time  from  filing  to  disposition  of  a  Chapter  11  case  by  approxi- 
mately 50%.  I  am  an  active  case  manager  and  I  believe  that  I  have  become  about 
as  efficient  as  a  bankruptcy  judge  can  be,  and  yet  I  am  overwhelmed  by  the  caseload 
burden  that  is  imposed  on  me. 

The  number  of  bankruptcy  cases  filed  is  a  result  of  a  combination  of  economics 
and  population.  For  some  length  of  time  the  Central  District  of  California  has  had 
one  bankruptcy  per  66  households.  The  population  projections  for  the  Central  Dis- 
trict of  California  show  steady  and  increased  growth.  Therefore,  the  number  of  cases 
will  continue  to  go  up.  It  is  imperative  that  the  number  of  judges  go  up  so  that  we 
have  the  time  to  properly  manage  our  caseload  and  to  give  justice  to  each  matter 
that  appears  before  us. 

Dated:  April  29,  1996. 

Geraldine  Mund, 
U.S.  Bankruptcy  Judge. 


-Course  Aim  and  Timetable 
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The  overall  aim  of  the  course  i:  to  provide  pract:ciu  training  to  enable  Judiciary  in  the 
CEE  Region  to  implement  effec!  ■  ■  Li  local  nkruptcy  laws  and  create  a  workable 
bankruptcy  system    The  co'irse  wilJ  provide  ■.  basic  grounding  in  the  concepts  of  a 

market  economy  business  eov.r  ■:::....  boil;  :  .ir.cial  and  commercial,  applied  in  a 
judicial  setting  to  meet  the  overall  arm 
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Part  I  -  Introduction 

:;  "p.m:^ 

1 .  Introduction 

2.  Business  Awareness 

3.  Understanding  Financial  Statements  and  Forecasts 

4.  Commencing  a  Bankruptcy  -  Liquidation  or  Reorganization? 

5.  Local  Issues  -  Feedback  and  Discussion 
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Part  II  -  Liquidations 
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6.  Management  of  Information 

7.  Claims  Adjudication  and  Dispute  Resolution    - 
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8.  Valuation  in  Bankruptcy  and  How  to  Maximize  Asset  Sales 

9.  Wrongful  Transactions  and  Asset  Recovery 

10.  Closing  the  Case  and  Supervising  the  Trustee 
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Part  III  -  Reorganizations 
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1 1 .  Evaluating  the  Feasibility  of  a  Reorganization  Proposal 

12.  Course  Close 

Outline  timings1 


9.00  a-m.  -  12.45  p.m. 

10.30  a.m. 

12.45  pm  -2.00  p.m. 

2.00  pjn.  -  6.00  p jn. 

4.00  pan. 

7.30  pjn. 


Morning  Sessions 

Coffee  Break 

Lunch 

Afternoon  Sessions 

Tea  Break 

Dinner 
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JUDICIAL  DEVELOPMENT  PROGRAMME 


HANDOUTS/CASE  STUDIES 
(PARTICIPANTS! 


1   of  2 


SESSION  1 

INTRODUCTION 

1 .  Participants 

2.  Tutors'  CVs 

3.  Timetable 

4.  Administration  Matters  -  for  participants 

SESSION  2 

BUSINESS  AWARENESS 

1 .  Case  Study 

2.  Business  Plan  Guidance  Notes 

3.  Example  of  Basic  Business  Plan 

SESSION  3 

UNDERSTANDING  FINANCIAL  STATEMENTS  AND  FORECASTS 

1 .  Local  Chart  of  Accounts 

2.  Financial  Terms  and  Definitions 

3.  Example  Accounts  of  Furniture  Manufacturer  with  Profit  Forecasts 
and  Cash  Flows 

4.  Sensitised  Forecasts  and  Cash  Flows  with  Tutor  Notes 

5.  Working  Capital  and  How  to  Finance  It 

SESSION  4 

COMMENCING  A  BANKRUPTCY 

'■     '  ■-" 

1 .  Petition  -  Case  Study  1 

2.  Petition  -  Case  Study  2 

3.  Background  Information  on  Case  Study  1 

4.  Background  Information  on  Case  Study  2 

5.  Findings  of  Fact.  Conclusions  at  Law  and  Suggested  Draft  Orders 

SESSION  5 

LOCAL  ISSUES 

No  handouts 

SESSION  6 

MANAGEMENT  OF  INFORMATION 

*---.          "       ■      -           V^'-^'V;^* 

1 .  Appointment  and  Role  of  Trustees 

2.  Statutory  and  General  Duties  of  Trustees 

3.  Informing  the  Creditors 

4.  Case  Administration 

RE01DTT5.DOC 
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JUDICIAL  DEVELOPMENT  PROGR/vfvirvit 


HANDOUTS/CASE  STUDIES 
|  PARTICIPANTS! 


2  of  2 


SESSION  7 

CLAIMS  ADJUDICATION  AND  DISPUTE  RESOLUTION 

1 .  Case  Study  -  claim  J 

2.  Role  Play  Briefing  Motes  for  Trustee".  "Creditor"  and  "Judge" 
3-         Case  Study-  claim  2) 

4.         Role  Play  Briefing  Motes  fc  ~rustee".  "Creditor'  and  "Judge" 

SESSION  8 

VALUATION  IN  BANKRUPTCY  AND 
HOM/  TO  MAXIMISE  ASSET  SALES 

■  1 .         Valuation  in  Bankruptcy 

2.  Methods  of  Sal<? 

3.  Trustee's  Report  and  Sales  Proposal 

SESSION  9 

PRE-BANKRUPTCY  TRANSACTIONS  AND  ASSET  RECOVERY 

1 .  Fraudulent  Conveyance  -  Case  Study 

2.  Role  Play  Briefing  Notes  for  "Judge".  Trustee"  and  "Debtor" 

3.  Preferences  and  Fraudulent  Transfers 

SESSION   10 

CLOSING  THE  CASE  AND  SUPERVISING  THE  TRUSTEE 

■-:-.     .-41  .'.-.*■. 

1 .  Trustee's  Final  Report  on  Case  Study 

2.  Recognising  Financial  Fraud  of  Trustee  and  Debtor 

3.  Trustee  Misconduct  and  Bankruptcy  Crimes 

4.  Case  Closure  -  Checklist 

SESSION  1  1 

EVALUATING      THE      FEASIBILITY      OF      A      REORGANISATION 
PROPOSAL 

1 .  Reorganisation  Proposal  •  Case  Study 

2.  Comparison     of     Creditor     Realisations     in     Liquidation     and 
Reorganisation 

3.  Critique  of  Proposal 

4.  Reorganisation  Proposal  -  Feasible  Version 

SESSION  12 

COURSE  CLOSE 

1 .         Course  Appraisal  Forms 

Re01DTTS.DOC 
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Response  of  William  E.  Anderson  to  Question  From  Senator  Grassley 

U.S.  Bankruptcy  Court, 
Western  District,  Virginia, 
Lynchburg,  VA,  June  3,  1996. 

Hon.  Charles  E.  Grassley, 

U.S.  Senate,  Chairman,  Subcommittee  on  Administrative  Oversight  of  the  Courts, 
Senate  Judiciary  Committee,  Washington,  DC. 

Dear  Mr.  Chairman:  I  am  advised  that  you  are  concerned  that  a  question  you 
posed  to  me  during  your  April  24th  hearing  on  the  need  for  additional  United  States 
bankruptcy  judgeships  has  not  been  answered. 

Specifically,  after  referring  to  two  bankruptcy  judges  in  the  Central  District  of 
California  participating  in  two  U.S.  AID  programs  to  Eastern  Europe,  you  asked  if 
travel  schedules  of  outside  work  activities  of  bankruptcy  judges  in  the  requesting 
districts  over  the  past  12  months  could  be  provided.  My  response  at  that  time  was 
that  I  was  unable  to  speak  with  any  knowledge  of  the  travel  of  the  California 
judges.  In  response  to  your  follow-up  comment  that  you  assumed  this  information 
could  be  obtained  from  the  Administrative  Office,  I  agreed  and  said  that  we  would 
furnish  that  information  to  you. 

I  have  attempted  to  obtain  additional  information  for  you.  As  to  the  undertaking 
of  trips  to  Eastern  Europe  in  connection  with  the  U.S.  AID  program,  it  appears  that 
only  one  other  bankruptcy  judge,  Chief  Bankruptcy  Judge  A.  Jay  Cristol  from  the 
Southern  District  of  Florida,  participated  in  this  program.  This  consisted  of  trips  of 
5  days  each  to  Slovenia  and  to  the  Czech  Republic. 

As  to  your  request  for  travel  schedules  of  other  outside  work  activities,  I  must 
advise  you  that  I  have  been  unable  to  obtain  that  information  from  the  Administra- 
tive Office.  While  I  was  initially  surprised  when  I  was  advised  that  travel  schedules 
of  outside  work  activities  were  not  available,  in  retrospect  I  understand  that  since 
most,  if  not  all,  non-official  travel  is  done  on  non-Government  "business"  time, — in 
effect,  on  personal  time, — the  Administrative  Office's  request  for,  or  creation  and 
maintenance  of,  such  schedules  would  be  deemed  unnecessary  and  in  some  in- 
stances perhaps  even  inappropriate. 

As  I  stressed  in  my  oral  and  written  testimony  in  April,  and  repeat  here,  un- 
equivocally and  with  complete  confidence,  United  States  bankruptcy  judges  have  a 
long  history  of  doing  more  and  giving  more.  I  can  assure  you  this  tradition  is  not 
changing. 

The  National  Conference  of  Bankruptcy  Judges  appreciates  your  longstanding  in- 
terest in  the  bankruptcy  system.  Our  goals  have  always  been  the  same — the  im- 
provement in  the  administration  of  the  bankruptcy  system.  If  the  Conference  can 
offer  any  assistance  to  you  in  the  future,  I  hope  that  you  will  not  hesitate  to  call 
upon  us. 

Sincerely, 

William  E.  Anderson. 


Responses  of  William  E.  Anderson  to  Questions  From  Senator  Thurmond 

Question  1.  The  process  for  assessing  the  need  for  the  eleven  additional  bank- 
ruptcy judges  now  recommended  began  in  1993.  Is  this  process  working  the  way  you 
each  believe  it  should? 

Answer  1.  The  National  Conference  of  Bankruptcy  Judges  [hereinafter  NCBJ]  has 
no  actual  knowledge  of  the  process  except  through  the  individual  participation  of 
some  of  its  members  on  "judgeship  assessment  survey  teams"  and/or  as  members 
of  Judicial  Conference  Committees.  We  believe  that  the  system  is  working  well  and 
have  no  suggestions  for  change. 

The  NCBJ  does  believe  that  to  keep  any  system  efficient,  fine  tuning  and  adjust- 
ments are  periodically  needed.  Our  impression  is  that  the  Judicial  Conference  does 
engage  in  periodic  "self-checks"  with  resulting  changes. 

Question  2.  Could  you  both  1  please  discuss  whether  there  is  any  way  to  use  more 
current  or  timely  information  in  determining  whether  additional  bankruptcy  judges 
are  needed?  For  example,  I  am  told  that  the  Eastern  District  of  Virginia  currently 
has  weighted  case  loads  of  close  to  1600  hours  per  judge,  but  because  its  case  load 


XA  letter  enclosing  the  same  questions  was  sent  to  Honorable  Paul  A.  Magnuson,  Chairman 
of  the  Judicial  Conference  Committee  on  the  Administration  of  the  Bankruptcy  System,  who  tes- 
tified before  the  Subcommittee  on  behalf  of  the  Judicial  Conference. 
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was  lower  at  the  time  the  survey  was  taken  the  Eastern  District  of  Virginia  is  not 
on  the  list  for  either  a  permanent  or  temporary  judgeship. 

Answer  2.  The  NCBJ  is  not  in  a  position  except,  again,  through  the  participation 
of  individual  members  on  survey  teams  and  Judicial  Conference  committees  to  re- 
spond to  this  question.  Given  the  data  collection  and  technological  developments  and 
processes  that  are  available  at  this  time,  it  appears  that  the  Judicial  Conference  is 
availing  itself  of  the  most  current  information  that  is  available.  I  would  also  note 
that  the  Congress  has  required  a  demonstrated  heavy  workload  burden  over  a  sus- 
tained period  of  time  in  a  judicial  district  before  it  would  authorize  an  additional 
judgeship. 

Question  3.  The  written  testimony  states  that  the  Bankruptcy  Committee  has  rec- 
ommended leaving  nine  existing  vacancies  open.  What  is  the  cost,  if  any  of  main- 
taining these  vacancies?  For  example,  are  chambers  maintained,  library  subscrip- 
tions continued,  and  the  like? 

Answer  3.  The  NCBJ  has  no  knowledge  of  the  cost,  if  any,  of  vacant  positions  and 
defers  completely  to  Judge  Magnuson  on  this  question. 


Responses  of  William  E.  Anderson  to  Questions  From  Senator  Heflin 

Question  1.  Has  consideration  been  given  by  the  Administrative  Office  of  the 
[United  States]  Courts  regarding  the  creation  of  a  method  of  evaluating  a  need  for 
a  bankruptcy  judgeship  which  would  create  a  swifter  response  to  the  present  needs 
of  a  district? 

Answer  1.  The  National  Conference  of  Bankruptcy  Judges  [hereinafter  NCBJ] 
does  not  have  any  knowledge  itself  on  this  issue.  Individual  members  of  the  NCBJ 
have  participated  in  the  Judicial  Conference  assessment  process  in  various  posi- 
tions, e.g.,  members  of  survey  teams,  members  of  subcommittees  or  Committees  of 
the  Conference  which  evaluate  and  recommend  the  approval  or  disapproval  of  a  cir- 
cuit's request  for  an  additional  bankruptcy  judgeship.  Through  this  indirect  knowl- 
edge, we  are  aware  of  the  Conference's  periodic  self-examination  of  this  process  and 
changes  implemented  as  a  result  thereof. 

Question  2.  Currently  how  many  temporary  bankruptcy  judgeships  are  there  in 
the  system? 

Answer  2.  The  NCBJ  defers  to  the  Judiciary  on  this  question  but  does  note  that 
to  its  knowledge  the  Bankruptcy  Judgeship  Act  of  1992  authorized  ten  temporary 
bankruptcy  judgeships. 

Question  3.  Are  temporary  judgeships  usually  terminated  at  the  end  of  their  five- 
year  term? 

Answer  3.  Although  the  NCBJ  will  defer  to  Judge  Magnuson  on  this  question,  we 
do  note  that  since  the  first  "temporary"  bankruptcy  judgeships  were  authorized  in 
1992,  their  termination  status  will  not  be  known  until  at  least  1997. 

Question  4.  If  there  is  a  continued  need  for  a  bankruptcy  judgeship  position,  what 
is  the  process  which  is  used  either  to  extend  the  temporary  judgeship  or  make  it 
a  permanent  position? 

Does  the  creation  of  a  permanent  position  from  a  temporary  position  occur  often? 

Answer  4.  As  noted  above,  we  defer  but  note  that  the  expiration  of  a  temporary 
bankruptcy  judgeship  authorization  has  not  yet  occurred.  The  NCBJ's  assumption 
is  that  the  Judicial  Conference  will  utilize  its  measurement  and  assessment  stand- 
ards to  make  an  appropriate  recommendation  to  Congress. 

Question  5.  What  is  the  position  of  the  Administrative  Office  of  [the  United 
States]  Courts  regarding  the  elevation  of  Bankruptcy  Judges  to  Article  III  level? 

Answer  5.  The  NCBJ  does  not  have  a  position  on  this  issue. 


Response  of  Roger  L.  Efremsky  to  Question  From  Senator  Thurmond  for 

Panel  II 

Question.  Mr.  Efremsky,  you  note  in  your  written  testimony  that  the  surcharge 
which  the  U.S.  Trustee  seeks  to  impose  on  the  Chapter  13  standing  trustees  will 
ultimately  be  borne  by  the  unsecured  creditors.  Is  it  unreasonable  to  expect  credi- 
tors to  assume  some  of  the  costs  of  recovering  their  losses? 

Answer.  No.  In  fact,  the  creditors  already  assume  and  pay  for  the  entire  cost  of 
recovering  their  losses. 

A  Chapter  13  debtor  is  required  to  pay  all  of  his/her  disposable  income  into  a 
Chapter  13  Plan  for  a  minimum  of  three  (3)  years  unless  all  of  his/her  timely-filed 
creditors'  claims  are  paid,  in  full,  prior  to  that  time.  From  the  proceeds  paid  by  the 
debtor  to  the  Chapter  13  Standing  Trustee,  the  Trustee's  costs  of  administration, 
which  include  his/her  compensation  and  administrative  expenses,  are  deducted  from 
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funds  which  would,  otherwise,  be  disbursed  to  creditors.  In  essence,  creditors  are 
paying  for  the  total  cost  of  the  Chapter  13  Standing  Trustee's  administration  of  a 
case. 

Furthermore,  as  to  the  institutional  creditors,  they  are  already  spending  literally 
millions  of  dollars  annually  on  their  own  internal  bankruptcy  loss  recovery  pro- 
grams, in  addition  to  the  millions  of  dollars  spent  annually  on  the  engagement  of 
outside  counsel  to  assist  them  in  recovery  of  bankruptcy  losses.  The  creditors,  at 
large,  are  opposed  to  the  request  of  the  Office  of  the  United  States  Trustee  that  its 
program  be  funded  by  the  imposition  of  a  surcharge  of  Va — Ya  of  1%  on  the  adminis- 
trative fee  allowed  the  Chapter  13  Standing  Trustees.  The  Office  of  the  United 
States  Trustee  claims  that  these  funds,  which  it  estimates  will  be  at  least  6.2  mil- 
lion dollars,  will  enable  its  staff  to  increase  oversight  of  Chapter  13  Standing  Trust- 
ees in  order  to  eliminate  abusive  practices  and  to  enforce  fiduciary  standards.  The 
creditors,  at  large,  oppose  this  surcharge  in  that  they  see  no  need  for,  advantage 
to,  or  financial  benefit  from,  increased  oversight  of  Chapter  13  Standing  Trustees 
by  the  Office  of  the  United  States  Trustee.  Historically,  the  creditors,  at  large,  have 
failed  to  derive  little,  if  any,  benefit  from  oversight  of  Chapter  13  Standing  Trustees 
by  the  Office  of  the  United  States  Trustee.  In  fact,  due  to  the  Office  of  the  United 
States  Trustee's  micromanagement  of  the  Chapter  13  Standing  Trustees,  the  credi- 
tors, at  large,  have  experienced  a  reduction  in  the  type  and  level  of  services  pre- 
viously provided  to  them  by  the  Chapter  13  Standing  Trustees. 

Moreover,  the  yearly  audits  of  each  and  every  Chapter  13  Standing  Trustee  cur- 
rently conducted  by  accounting  firms  from  the  private  sector  which  were  selected 
and  contracted  with  by  the  Office  of  the  United  States  Trustee  or  Department  of 
Justice  have  been,  and  remain,  an  extremely  reliable  manner  in  which  to  oversee 
the  Chapter  13  Standing  Trustees.  These  independent  audits  have  been  conducted 
at  an  average  annual  cost,  per  Chapter  13  Standing  Trustee,  of  approximately 
$7,743.00  or  an  annual  cost  to  the  system  of  approximately  $1,238,880.00,  which  is 
solely  borne  by  the  creditors.  Therefore,  the  creditors,  at  large,  do  not  wish  to  see 
any  more  Chapter  13  money  diverted  from  them  in  order  to  fund  a  governmental 
layer  of  bureaucracy  that  yields  no  benefit  to  them. 


Responses  of  Roger  L.  Efremsky  to  Questions  From  Senator  Heflin  for 

Panel  II 

Question  1.  Every  year  each  Chapter  13  Trustee  is  audited  by  an  outside  account- 
ing firm  hired  by  the  U.S.  Trustee  and  paid  for  by  the  Chapter  13  Trustee. 

Is  this  process  a  successful  way  to  control  abuses  of  fiduciary  funds? 

Answer  1.  Yes.  The  yearly  audits  of  each  one  of  the  188  Chapter  13  Standing 
Trustees,  who  collectively  employ  a  work  force  of  approximately  2,100  people,  cur- 
rently conducted  by  accounting  firms  from  the  private  sector  which  were  selected 
and  contracted  with  by  the  Office  of  the  United  States  Trustee  or  Department  of 
Justice  have  been,  and  remain,  an  extremely  reliable  manner  in  which  to  oversee 
the  Chapter  13  Standing  Trustees.  These  independent  audits  have  been  conducted 
at  an  average  annual  cost,  per  Chapter  13  Standing  Trustee,  of  approximately 
$7,743.00  or  an  annual  cost  to  the  system  of  approximately  $1,238,880.00.  While  the 
cost  of  each  independent  audit  may  initially  be  paid  for  by  the  Chapter  13  Standing 
Trustees,  the  actual  cost  thereof  is  solely  borne  by  the  creditors. 

According  to  the  records  of  the  Executive  Office,  the  creditors,  at  large,  are  in- 
formed and  believe  that  since  October  of  1988  when  the  United  States  Trustee  pro- 
gram became  active,  nationwide,  there  appears  to  have  been  only  six  (6)  prosecu- 
tions for  embezzlement  of  estate  funds  by  either  a  Chapter  13  Standing  Trustee  or 
an  employee  thereof  occurring  during  this  7V2  year  period.  Moreover,  the  Executive 
Office  records  indicate  that  approximately  $217,059.51  was  embezzled  and  of  the 
funds  embezzled,  it  appears  that  every  penny  was  recovered.  Interestingly  enough, 
it  was  not  the  Office  of  the  United  States  Trustee  who  uncovered  the  embezzlement, 
but  rather  it  was  the  independent  audits  conducted  by  accounting  firms  from  the 
private  sector  and/or  the  Standing  Chapter  13  Trustees,  themselves,  who  uncovered 
the  embezzlement. 

This  is  not  to  say  that  the  Office  of  the  United  States  Trustee  has  not  actively 
participated  in  the  oversight  of  the  Chapter  13  Standing  Trustees  in  that  the  Office 
of  the  United  States  Trustee  has,  in  the  past,  required  certain  Chapter  13  Standing 
Trustees  to  reimburse  their  estate  trust  funds  for  business  expenses  which  were, 
subsequently,  not  approved  by  the  Office  of  the  United  States  Trustee.  The  credi- 
tors, at  large,  have  not  been  provided  with  any  empirical  data  from  the  Office  of 
the  United  States  Trustee  as  to  the  dollars  involved  and/or  the  specific  facts  of  the 
alleged  "trust  fund  violations".  As  such,  the  creditors,  at  large,  can  only  speculate 
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that  these  alleged  "trust  fund  violations"  have  been  minimal.  The  creditors,  at  large, 
agree  that  the  improper  use  of  trust  funds  is  never  acceptable  for  there  should  be 
no  misuse  of  trust  funds;  however,  one  must  weigh  the  cost  benefit  of  expending  6.2 
million  dollars,  which  the  Office  of  the  United  States  Trustee  has  requested  in  order 
to  enable  its  staff  to  increase  oversight  of  Chapter  13  Standing  Trustees  so  as  to 
eliminate  alleged  abusive  practices  and  enforce  fiduciary  standards. 

If,  and  only  if,  it  is  determined  that  there  is  a  need  for  increased  oversight  of  the 
Chapter  13  Standing  Trustees,  which  the  creditors,  at  large,  have  seen  no  evidence 
to  support,  surely  the  independent  accounting  firms  from  the  private  sector  could 
conduct  random,  spot-check  audits  focusing  in  on  certain  areas  of  concern  at  a  frac- 
tion of  the  cost  of  the  6.2  million  dollars  the  Office  of  the  United  States  Trustee 
seeks  to  expend  in  order  to  do  the  same.  In  addition  to  or  as  an  alternative  to  the 
random,  spot-check  audits  referenced  above,  surely  the  independent  accounting 
firms  from  the  private  sector  could  structure  the  annual  audits  in  such  a  way  to 
accommodate  the  areas  of  concern  expressed  by  the  Office  of  the  United  States 
Trustee,  at  no  additional  cost  to  the  system  or,  once  again,  at  a  fraction  of  the  cost 
of  the  6.2  million  dollars  the  Office  of  the  United  States  Trustee  seeks  to  expend 
in  order  to  achieve  the  same  results. 

For  the  reasons  set  forth  above,  the  creditors,  at  large,  are  satisfied  that  the  inde- 
pendent audits  conducted  by  accounting  firms  from  the  private  sector  have  been, 
and  remain,  an  extremely  successful  means  by  which  to  oversee  the  Chapter  13 
Standing  Trustees  in  order  to  maintain  the  integrity  of  the  system. 

Question  2.  Flexibility  by  the  U.S.  Trustee  in  the  administration  of  the  new  stand- 
ards is  important. 

What  degree  of  flexibility  should  the  U.S.  Trustee  undertake  due  to  the  fact  that 
there  is  varying  degrees  of  bankruptcy  administration  in  the  different  regions  of  the 
country? 

Answer  2.  The  Office  of  the  United  States  Trustee  must  be  aware  of  and  respon- 
sive to  the  regional  differences  in  the  bankruptcy  administration  of  cases  across  the 
country.  Depending  upon  what  region  of  the  country  you  are  in,  the  needs  of  the 
individual  bankruptcy  participants,  whether  they  be  debtors,  creditors,  trustees,  the 
judiciary,  and/or  both  the  debtors  and  creditors'  bars,  may  substantially  vary  due 
to  different  socio-economic  factors  that  exist  in  that  particular  area.  Therefore,  the 
Office  of  the  United  States  Trustee  must  maintain  a  high  degree  of  flexibility  in 
order  to  be  compatible  with  the  system  in  which  it  participates. 

Question  3.  What  do  you  believe  would  be  the  most  favorable  form  of  dispute  reso- 
lution? 

Answer  3.  Should  a  dispute  remain  unresolved  between  a  regional  Office  of  the 
United  States  Trustee  and  an  individual  Chapter  13  Standing  Trustee  over  a  budg- 
etary administrative  expense  item,  clearly  the  dispute  should  be  referred  to  the  Ex- 
ecutive Office  of  the  United  States  Trustee  in  Washington,  D.C.,  for  further  review 
and  resolution.  If,  however,  the  Executive  Office  of  the  United  States  Trustee  is  un- 
able to  amicably  resolve  the  dispute,  the  same  should  be  referred  to  the  Bankruptcy 
Court  local  to  the  area  in  which  the  subject  Chapter  13  Standing  Trustee  is  located 
for  hearing  and  final  resolution.  At  that  point,  the  Bankruptcy  Court  may  wish  to 
take  advantage  of  alternative  dispute  resolution  programs  available  within  its  sys- 
tem or,  simply  set  the  matter  for  hearing.  The  creditors,  at  large,  collectively  ob- 
serve through  their  own  bankruptcy  litigation  experiences,  that  parties  become  far 
more  objective  in  their  negotiations  when  they  know  that  if  they  are  unable  to  re- 
solve the  dispute,  the  same  will  be  resolved  for  them  by  the  Court.  Additionally,  the 
fact  that  the  Court  will  be  ultimately  responsible  for  reaching  a  final  disposition  to 
the  matter  should  avoid  any  unreasonable  demands  or  "power  plays"  by  either  the 
Office  of  the  United  States  Trustee  or  the  Chapter  13  Standing  Trustees,  respec- 
tively. 

Another  factor  which  weighs  in  favor  of  allowing  the  Bankruptcy  Court  to  resolve 
disputes  regarding  budgetary  administrative  expense  items  is  that  the  local  Bank- 
ruptcy Court  has  a  far  better  understanding  than  the  Office  of  the  United  States 
Trustee  of  the  various,  unique  needs  of  all  the  bankruptcy  participants  in  its  juris- 
diction. In  addition  to  the  foregoing,  who  better  than  a  Bankruptcy  Judge  who  over- 
sees bankruptcy  cases  on  a  daily  basis,  to  impartially  and  objectively  determine 
what  is  a  necessary  and  reasonable  expenditure  for  the  Chapter  13  Standing  Trust- 
ee in  that  jurisdiction. 

The  creditors,  at  large,  believe  that  any  concerns  that  the  Bankruptcy  Court  will 
be  inundated  with  hearings  regarding  budgetary  administrative  expense  item  dis- 
putes are  without  merit.  Once  again,  it  has  been  the  collective  experience  of  the 
creditors,  at  large,  that  the  Bankruptcy  Courts  are  extremely  proficient  in  dealing 
with  and  deterring  spurious  litigation  within  the  bankruptcy  system. 
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In  preparation  for  submitting  this  supplemental  testimony  in  response  to  the 
questions  of  Senators  Thurmond  and  Heflin,  I  solicited  the  input  of  various  types 
of  creditors.  Some  of  the  creditors  with  whom  I  consulted,  from  whom  I  received 
commentary,  include: 

Bear,  Stearns  &  Co.,  Inc. 

Chrysler  Financial  Corporation 

Nationsbank 

Nissan  Motor  Acceptance  Corporation 

Sears,  Roebuck  &  Co. 

Toyota  Motor  Credit  Corporation 

Visa  USA,  Inc. 

The  testimony  and  representations  made  herein  are  a  compilation  or  consensus 
of  my  findings  and  are  not  on  behalf  of  any  one  creditor  or  any  one  type  of  credit 
industry,  but  rather  I  respectfully  submit  this  supplemental  testimony  on  behalf  of 
the  national  creditors,  at  large. 


Response  of  Henry  E.  Hildebrand  III  to  Question  From  Senator  Grassley 

Office  Of  The  Trustees, 

Nashville,  TN,  May  15,  1996. 
Charles  E.  Grassley, 

Chairman  of  the  Subcommittee  on  Administrative  Oversight  and  the  Courts,  The 
Committee  on  the  Judiciary,  U.S.  Senate,  Washington,  DC. 

Dear  Senator  Grassley:  On  May  8,  1996,  following  up  on  my  testimony  before 
your  Subcommittee  on  April  24,  1996,  I  submitted  response  to  several  questions  pro- 
pounded by  Senator  Thurmond  and  Senator  Heflin.  In  my  effort  to  respond  in  a 
timely  fashion  to  the  questions,  I  had  made  several  estimates  related  to  the  impact 
of  the  proposed  United  States  Trustee  Assessment.  I  have  now  obtained  additional 
information  and  can  more  accurately  advise  you  of  the  impact  of  this  tax  on  debtors 
and  Chapter  13. 

There  are  seven  Standing  Chapter  13  trustees  in  the  State  of  Tennessee.  Six  of 
the  seven  of  these  Chapter  13  trustees  have  a  trustee  percentage  commission  less 
than  6%.  One  trustee  has  a  trustee's  commission  at  6.8%. 

Assuming  that  "receipts"  on  payments  under  Chapter  13  Plan  are  the  same  for 
the  fiscal  year  of  1997  (an  assumption  that  is  extremely  conservative  in  light  of  the 
increased  bankruptcy  filings),  the  U.S.  Trustees  proposed  surcharge  on  Chapter  13 
debtors  and  creditors  in  Tennessee  would  total  $1,251,738.00.  Thus,  as  I  said  in  my 
May  8th  letter,  the  creditors  and  debtors  from  the  State  of  Tennessee  will  be  respon- 
sible for  20%  of  the  total  surcharge  imposed  by  the  United  States  Trustee. 

Thank  you  for  the  opportunity  to  clarify  the  statement  that  I  made  in  my  May 
8th  letter. 

Very  truly  yours, 

Henry  E.  Hildebrand,  III, 

Chapter  13  Trustee. 


Responses  of  Henry  E.  Hildebrand  III  to  Questions  From  Senator  Thurmond 

Answer  1.  It  is  clear  that  the  oversight  function  under  28  U.S.C.  §586  has  de- 
volved into  a  micromanagement  of  Chapter  13  Standing  Trustees.  Remembering 
that  Chapter  13  Standing  Trustees  are  independent  fiduciaries  selected  for  their 
ability  to  administer  consumer  cases  and  to  make  correct  decisions,  the,  substitution 
of  their  judgement  by  a  government  bureaucrat  is  well  beyond  that  intended  by 
Congress.  As  I  stated  in  my  testimony,  the  United  States  Trustee  program  was  de- 
signed to  provide  assistance  and  guidance  to  Chapter  13  Trustees  who  were  recog- 
nized as  professionals  who  had  performed  well  in  the  existing  system. 

I  certainly  recognize  that  there  is  a  need  for  accountability  of  all  Chapter  13 
Trustees.  I  am  encouraged  by  efforts  that  Mr.  Patchan  has  personally  made  to  reach 
out  to  the  participants  in  the  consumer  bankruptcy  process.  While  I  have  great  hope 
that  his  leadership  in  this  area  will  reach  to  the  other  levels  of  his  agency,  it  may 
be  appropriate  for  the  Committee  to  consider  defining  both  the  limited  level  of  gov- 
ernmental involvement  in  the  supervision  of  private  trustees  and  a  recognition  of 
the  ultimate  authority  of  the  Bankruptcy  Court  to  determine  how  cases  conferred 
to  their  jurisdiction  are  administered. 

Answer  2.  The  issue  of  a  proposed  surcharge  on  a  Chapter  13  debtor  is  a  very 
troubling  one.  The  United  States  Trustee  indicates  that  due  to  the  decline  in  Chap- 
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ter  11  filings,  the  source  of  the  U.S.  Trustee  income  as  declining.  I  would  suggest 
that  as  the  Chapter  11  cases  decline  the  need  for  the  extensive  personnel  and  relat- 
ed costs  of  the  United  States  Trustee  system  should  also  decline.  All  of  the  court 
studies  and  the  emphasis  of  the  United  States  Trustee  Program  itself  has  been  upon 
the  complex  and  numerous  Chapter  11  cases  that  legitimately  require  some  over- 
sight. When  a  debtor  elects  to  file  a  Chapter  13  (as  opposed  to  filing  a  Chapter  11) 
the  involvement  of  the  United  States  Trustee  is  substantially  diminished.  The  Unit- 
ed States  Trustee  in  our  jurisdiction  does  not  actively  participate  in  any  pending 
Chapter  13  case,  does  not  file  motions  or  otherwise  become  involved  in  the  litigation 
of  any  issue  and  generally  defers  to  the  competence  and  expertise  of  the  Chapter 
13  Trustee  to  pursue  the  interest  that  the  U.S.  Trustee  would  serve  in  a  Chapter 
11.  To  pass  to  Chapter  13  debtors  and  creditors  the  costs  of  the  United  States  Trust- 
ee System  is  essentially  unfair,  counter-productive,  and  sending  the  wrong  message 
to  those  people  seeking  to  repay  debts  under  Chapter  13. 

I  must  point  out  as  well  that  the  proposed  surcharge  on  Chapter  13  debtors  is 
unfairly  directed  towards  debtors  in  the  southeastern  United  States.  Mr.  Patchan 
has  indicated  that  it  is  his  intent  (although  not  obligated  under  the  terms  of  the 
proposed  statute)  to  assess  the  full  surcharge  on  cases  in  which  the  Chapter  13 
Trustee  assesses  a  commission  of  less  than  6%,  to  assess  half  of  the  allowed  sur- 
charge on  Chapter  13  debtors  whose  cases  are  administrated  by  Trustees  who  are 
assessing  between  6-8%  commission,  and  to  impose  no  surcharge  on  any  case  in 
which  the  Chapter  13  Trustee  is  assessing  a  fee  in  excess  of  8%.  As  Senator  Thur- 
mond notes  in  his  question,  this  is  projected  to  generate  6.2  Million  dollars  in  1997. 

The  Chapter  13  Trustees  in  the  State  of  Tennessee  currently  receive  in  excess  of 
$220,000,000.00  per  year.  All  of  the  Chapter  13  Trustees  in  the  State  of  Tennessee 
assess  a  commission  of  6%  or  less.  Thus,  debtors  and  creditors  in  the  State  of  Ten- 
nessee alone  would  be  financing  $1,150,000.00  of  the  total  surcharge  to  be  taxed  by 
the  United  States  Trustee.  Our  single  state  would  be  responsible  for  nearly  20%  of 
the  total  surcharge. 

The  same  type  of  analysis  is  made  elsewhere  in  the  southeast.  In  Georgia,  North 
Carolina,  Alabama  and  other  states  in  this  region,  a  surcharge  would  be  fully  im- 
posed on  most  of  the  Trustees  (Chapter  13  Trustees  in  the  southeast  tend  to  be  larg- 
er and  slightly  more  cost  effective  than  elsewhere).  Although  Alabama  and  North 
Carolina  are  not  currently  under  the  United  States  Trustee  System,  both  states  are 
now  slated  to  be  dragged  into  the  United  States  Trustee  Program  in  the  next  sev- 
eral years. 


Responses  of  Henry  E.  Hildebrand  III  to  Questions  From  Senator  Heflin 

Answer  1.  A  historical  analysis  of  bankruptcy  filings  since  1986  and  the  costs  of 
the  United  States  Trustee  Program  present  an  interesting  study  in  contracts.  In 
1993  and  1994,  bankruptcy  filings  across  the  United  States  declined.  Costs  of  the 
United  States  Trustee  Program,  however,  increased.  Chapter  11  filings  has  declined 
more  substantially  than  the  filings,  under  Chapter  7  and  13  and  the  United  States 
Trustee  Program  is  generally  recognized  as  a  necessary  element  of  Chapter  11  ad- 
ministration. Logically  it  should  follow  that  costs  of  the  program  should  also  decline. 

I  would  encourage  this  Committee  to  continue  close  scrutiny  as  to  whether  the 
United  States  Trustee  Program  is  effectively  utilizing  its  resources  to  serve  those 
tasks  outlined  by  Congress  and  not  create  tasks  not  needed.  We  certainly  believe 
that  a  reduction  in  expenses  could  be  experienced  by  the  U.S.  Trustee  if  the  individ- 
ual members  of  the  Program  restricted  their  efforts  to  micromanage  the  operations 
of  Chapter  13  Trustee's  Offices. 

Answer  2.  As  I  indicated  in  my  response  to  Senator  Thurmond's  first  question, 
it  is  my  belief  that  the  original  intent  and  design  envisioned  by  Congress  in  creating 
the  United  States  Trustee  Program  has  been  obscured.  The  current  United  States 
Trustee  Program  is  the  embodiment  of  an  agency  engaging  in  growth  for  the  sake 
of  growth  and  government  involvement  in  programs  which  successfully  operate 
without  the  degree  of  "assistance"  that  it  seeks  to  provide. 

Answer  3.  The  United  States  Trustee  has  now  proposed  National  Standards  of 
Conduct  for  Chapter  13  Trustees.  These  National  Standards  is  an  effort  by  the  Unit- 
ed States  Trustee  to  codify  the  conduct  of  Chapter  13  Trustees  which,  in  many 
cases,  seriously  intrudes  on  the  permissible  discretion  to  be  exercised  by  an  inde- 
pendent fiduciary.  Although  the  current  draft  of  the  National  Standards  of  Conduct 
is  far  less  disruptive  and  costly  as  those  originally  proposed,  it  still  presents  the  risk 
of  costly  and,  in  many  cases,  totally  unnecessary  over-intrusive  governmental  in- 
volvement in  the  operation  of  an  independent  fiduciary.  Further,  the  current  pro- 
posed Set  of  Standards  precludes  the  Chapter  13  Trustee  from  allocating  expenses 
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with  any  other  entity  which  that  Trustee  may  be  involved.  Thus,  a  Chapter  13 
Trustee  who  also  serves  as  a  Chapter  7  Trustee  or  a  Chapter  11  Trustee  could  not 
allocate  the  expenses  (at  substantial  savings  to  both  estates)  between  the  two  Trust- 
eeships. The  rules  of  the  United  States  Trustee  would  require  increase  costs  for  both 
estates. 

Senator  Heflin  has  asked  as  to  whether  any  abuses  have  led  to  a  prosecution  by 
the  United  States  Trustee.  The  standard  operating  procedure  for  the  United  States 
Trustee  Program,  when  confronted  by  a  Chapter  13  Trustee  whom  they  believe  is 
not  conforming  to  their  standards  of  conduct,  is  to  deny  to  that  Trustee  compensa- 
tion and  to  remove  from  that  Trustee  any  future  cases.  The  United  States  Trustee 
Program  serves,  in  effect,  as  both  the  "supervisor"  as  well  as  the  ultimate  decision 
making  body  to  determine  what  is  the  best  interest  of  the  bankruptcy  system  for 
all  regions  of  the  country.  When  the  decision  is  made  in  Washington,  D.C.  instead 
of  within  the  region  or  by  the  Bankruptcy  Court,  in  legitimate  interests  of  litigants, 
members  of  the  bar,  and  creditors  are  thwarted. 

Answer  4.  Our  Trustees'  Office  is  audited  rigorously  by  an  independent  auditor. 
The  auditor  conducts  thorough  financial  tests,  interviews  most  of  the  employees  of 
the  Trustee,  provides  detailed  sampling  and  testing  of  bank  records,  deposits,  dis- 
bursements, accounting  balances  and  financial  records.  This  is  an  effective  way  to 
be  certain  that  all  of  the  funds  committed  to  a  Chapter  13  Trustee  are  fully  ac- 
counted for.  Such  an  audit,  however,  cannot  and  should  not  provide  a  test  to  deter- 
mine whether  the  Chapter  13  Trustee  performs  in  lock  step  conformity  with  the  day 
to  day  discretionary  decisions  that  the  United  States  Trustee  Program  would  impose 
upon  the  Chapter  13  Trustee.  I  believe  that  the  detailed  audit  is  an  effective  way 
to  control  the  abuses  of  fiduciary  funds.  That  should  be  sufficient  to  satisfy  the  le- 
gitimate concerns  of  the  U.S.  Trustee. 

Answer  5.  Perhaps  the  greatest  single  difference  between  the  position  of  the  Unit- 
ed States  Trustee  related  to  the  micromanagement  issue  and  the  position  of  most 
of  the  Chapter  13  Trustees  with  whom  I  have  spoken  is  the  question  as  to  who  has 
the  ultimate  authority  to  decide  how  bankruptcy  cases  are  administered  in  a  given 
district.  The  United  States  Trustee  clearly  believes  that  the  statutory  authority 
given  to  the  program  under  28  U.S.C.  §586  makes  the  United  States  Trustee  the 
final,  ultimate  authority  on  how  bankruptcy  cases  are  administered.  I  believe  this 
to  be  inherently  incorrect. 

It  appears  clear  to  me  that  the  Bankruptcy  Court  has  the  ultimate  responsibility 
to  determine  the  methods  by  which  bankruptcy  cases  should  be  administered  and 
how  that  administration  should  be  accomplished  by  bankruptcy  trustee  charged 
with  performing  that  administration.  To  the  extent  the  law  would  divest  the  Court 
of  that  authority,  it  should  be  clarified. 

Senator  Heflin  has  requested  my  opinion  on  the  most  favorable  form  of  dispute 
resolution.  I  have  attached  to  this  response  a  proposed  form  of  dispute  resolution 
which  I  would  encourage  the  United  States  Trustee  Program  to  consider.  I  believe 
this  Committee  should  supplement  that  procedure  be  clearly  designating  that  the 
Bankruptcy  Court  has  the  ultimate  authority  and  responsibility  to  determine  how 
cases  are  administered  and  to  determine  what  constitutes  reasonable  and  necessary 
expenses  incurred  to  administer  those  cases.  In  such  a  scenario  the  United  States 
Trustee  would  be  given  ample  opportunity  to  present  whatever  position  it  has  con- 
cerning the  administration  of  cases  and  the  operation  of  a  Chapter  13  Trustee. 

Answer  6.  The  NAPA  Report  has  suggested  that  the  United  States  Trustee  elimi- 
nate the  regional  level  of  organization.  I  believe  this  to  be  inappropriate  and  incon- 
sistent with  the  Congressional  intent  that  the  United  States  Trustees  are  to  be  re- 
gional and  autonomous  in  nature.  While  I  do  believe  that  field  offices  may  be  con- 
solidated and  that  some  functions  could  be  "outsourced,"  I  do  not  believe  the  re- 
gional offices  of  the  United  States  Trustees  should  be  consolidated  into  a  national 
office. 

I  would  be  delighted  to  respond  to  any  further  questions  that  you  or  any  other 
member  of  the  Committee  may  have.  Thank  you  for  this  opportunity  to  assist. 


DISPUTE  RESOLUTION 

1.  Identifying  disputes 

Whenever  a  standing  trustee  believes  that  an  act  or  failure  to  act  of  the  United 
States  Trustee  is  contrary  to  the  statutory  obligations  of  the  trustee,  conflicts  with 
the  trustee's  fiduciary  responsibilities,  limits  or  impairs  the  trustee's  ability  to  effi- 
ciently and  effectively  operate  the  trustee's  office,  or  is  contrary  to  the  letter,  spirit 
or  intent  of  the  bankruptcy  code,  rules  and  the  guidelines,  policies,  procedures  etc. 
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of  the  U.S.  Trustee,  the  trustee  will  request  in  writing  addressed  to  the  U.S.  Trustee 
a  dispute  resolution  conference  with  the  U.S.  Trustee. 

2.  Dispute  resolution  conference 

The  standing  trustee  may  request  the  advice  and  assistance  of  another  standing 
trustee,  who  may  act  as  advocate  for  the  affected  trustee,  in  a  dispute  resolution 
conference  with  the  U.S.  Trustee.  The  standing  trustee  and  the  trustee  advocate  will 
meet,  on  an  informal  basis,  with  the  U.S.  Trustee  and,  if  appropriate,  the  U.S. 
Trustee's  Chapter  13  or  12  coordinator. 

The  conference  will  be  held  at  a  time  and  location  convenient  to  the  parties  within 
20  days  from  the  request.  No  record  of  the  discussion  may  be  maintained  but  the 
parties  shall  memorialize  in  writing,  the  efforts  made  to  resolve  the  dispute  within 
10  days  from  the  conference.  The  writing  shall  either  identify  the  resolution,  or,  if 
no  resolution  is  reached,  shall  identify  the  directive  or  instruction  of  the  United 
States  Trustee  in  question,  the  objections  of  the  standing  trustee  with  a  description 
of  the  reasons  why  the  directive  or  instructions  will  impair  the  operations  of  the 
trustee,  and  whether  any  portion  of  the  issues  in  question  can  be  resolved. 

DISPUTE  MEDIATION 

If  the  dispute  resolution  conference  fails  to  resolve  the  dispute  between  the  stand- 
ing trustee  and  the  United  States  Trustee,  the  standing  trustee  may  request  dispute 
mediation  from  the  Assistant  Director  of  the  EOUST  within  10  days  of  the  written 
memorialization.  The  request  shall  be  in  writing  and  shall  include  a  copy  of  the 
written  memorialization  of  the  dispute  resolution  conference.  The  standing  trustee 
shall  submit  any  additional  information  or  argument  to  establish  the  factual  or  legal 
basis  for  the  dispute. 

The  Assistant  Director  of  the  EOUST  may  request  any  additional  documentation 
or  explanation  from  either  the  standing  trustee,  the  standing  trustee  advocate  or 
the  United  States  Trustee  as  the  Assistant  Director  may  deem  appropriate. 

The  Assistant  Director  may  request  a  mediation  meeting  between  the  U.S.  Trust- 
ee, and  the  standing  trustee  which  may  be  held  at  a  time  and  location  as  estab- 
lished by  the  Assistant  Director,  or  may  be  held  telephonically.  The  Assistant  Direc- 
tor may  request  the  assistance  of  other  persons,  including  other  standing  trustees, 
other  U.S.  Trustees  or  standing  trustee  coordinators. 

The  Assistant  Director  shall  provide  a  proposed  written  resolution  of  the  dispute 
as  soon  as  is  practicable  after  the  conclusion  of  the  mediation  meeting  (or,  if  no  me- 
diation meeting  is  held,  after  the  submission  of  all  requested  written  materials).  The 
proposed  written  resolution  of  the  dispute  shall  be  distributed  to  the  U.S.  Trustee, 
the  affected  trustee  and  the  trustee  advocate  within  30  days  of  the  request  for  medi- 
ation. The  proposed  written  resolution  should  contain  a  written  statement  outlining 
the  reasons  for  the  decision  of  Assistant  Director  and  Assistant  Director's  suggestion 
for  implementation  of  that  proposed  resolution. 

DIRECTOR  DECISION 

If  either  the  standing  trustee  or  the  United  States  Trustee  does  not  accept  the 
Assistant  Director's  proposed  resolution,  the  matter  will  be  referred  to  Executive  Di- 
rector of  the  EOUST.  The  Executive  Director  shall  review  all  written  materials  in 
connection  with  the  dispute  and  may  request  additional  information  at  his  or  her 
discretion.  The  Executive  Director  shall  inform  the  U.S.  Trustee  and  the  standing 
trustee  of  the  final  administrative  determination  within  30  days  of  the  submission. 

OTHER  MATTERS 

If  the  dispute  in  question  involves  issues  connected  with  a  standing  trustee's  pro- 
posed annual  budget,  the  dispute  shall  not  preclude  the  approval  of  all  other  nondis- 
puted  items  relative  to  the  standing  trustee's  budget.  The  EOUST  shall  authorize 
the  issuance  of  an  appropriate  compensation  order  and  shall  authorize  the  issuance 
of  an  interim  order  establishing  the  percentage  fee  under  28  U.S.C.  §  586(e)(1)(B). 
These  orders  may  be  modified  upon  the  conclusion  of  the  resolution  process. 


Responses  of  Laurence  P.  Morin  to  Questions  from  Senator  Thurmond  for 

Panel  II 

Question  1.  Mr.  Patchan,  inherent  tension  exists  between  the  individual  Chapter 
13  Standing  Trustees  and  the  Office  of  the  United  States  Trustee,  which  can  be 
traced  to  the  oversight  function  the  U.S.  Trustees  perform.  How  do  you  respond  to 
the  criticism  from  the  other  panelists  that  the  oversight  function  has  evolved  into 
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"micromanagement"  of  the  Chapter  13  Standing  Trustees  to  an  extent  never  in- 
tended by  the  Congress  when  it  authorized  the  U.S.  Trustee  program? 

Answer  1.  It  is  our  position  that  this  atmosphere  of  "inherent  tension"  is  inten- 
tional and  represents  the  deliberate  policy  from  the  Executive  Office  of  the  U.S. 
Trustee  started  several  years  ago.  There  has  been  a  noticeable  increase  in  "over- 
sight" from  Washington,  and  in  many  instances,  the  decision  of  a  local  (Assistant) 
U.S.  Trustee,  or  a  Regional  U.S.  Trustee  has  been  "overridden"  from  Washington 
with  little  if  any  explanation  or  reason  being  offered  to  the  Standing  Trustee.  But, 
not  all  of  this  micromanagement  has  originated  from  Washington.  There  are  a  num- 
ber of  overzealous,  uniformed  U.S.  Trustee  employees  "in  the  field"  who  have  their 
own  agendas,  and  it  is  believed  that  their  superiors  have  not  always  known  of  these 
actions  either  prior  to  or  while  they  were  taking  place.  Simply  stated,  micromanage- 
ment is  an  attitude  which  permeates  the  entire  program. 

Question  2.  It  has  been  suggested  that  the  proposed  surcharge  on  the  Chapter  13 
standing  trustees  will  provide  an  additional  $6.2  million  in  1997  for  the  self-funded 
U.S.  Trustee  program,  which  includes  needed  supervision  of  the  standing  trustees 
to  prevent  abuses  of  fiduciary  funds.  Would  any  panelist  care  to  elaborate  on  the 
types  of  abuses  that  now  occur,  and  whether  additional  funds  are  needed  to  curb 
such  abuses? 

Answer  2.  We  would  like  to  take  this  opportunity  to  confirm  to  the  Committee 
how  the  Standing  Chapter  13  Trustee  budget  process  works  each  fiscal  year.  Several 
months  prior  to  the  end  of  the  current  fiscal  year,  letters,  instructions  and  updated 
forms  are  sent  from  the  Regional  U.S.  Trustee  offices  to  each  standing  trustee.  Dur- 
ing the  fiscal  year,  the  standing  trustees  have  been  sending  in  monthly  reports  of 
actual  receipts  and  disbursements  to  the  Regional  U.S.  Trustee  offices.  Therefore, 
the  information  contained  in  the  proposed  budget  for  the  upcoming  fiscal  year  does 
not  constitute  a  surprise  to  the  U.S.  Trustee,  but  rather  constitutes  a  projection 
based  on  actual  receipts  and  expenses  of  the  trusteeship  for  the  preceding  period. 

The  standing  trustee  completes  these  forms  as  to  their  projections  of  receipts  and 
disbursement  based  on  their  experience  and  reasonable  business  judgment,  and  sub- 
mits their  proposed  budget,  along  with  appropriate  substantiating  materials,  to  the 
U.S.  Trustee.  Then  the  U.S.  Trustee  questions  the  standing  trustee  as  to  specific 
line  items.  As  to  any  line  items  over  which  the  standing  trustee  and  U.S.  trustee 
disagree,  the  standing  trustee  has  to  capitulate  and  amend  the  budget  line  items 
to  be  in  agreement  with  the  U.S.  Trustee's  position,  as  the  trustee  has  no  other  ave- 
nue of  review  or  appeal.  If  the  standing  trustee  does  not  cooperate,  the  U.S.  Trustee 
will  threaten  either  a  zero  percent  compensation  order,  or  to  withhold  the  assign- 
ment of  future  cases  (i.e.  a  de  facto  removal). 

It  appears,  therefore,  that  what  the  U.S.  Trustee  alleges  constitute  "abusive  prac- 
tices" are  either  deviations  from  line  item  expenses  as  approved  by  the  U.S.  Trustee, 
or  excess  or  inappropriate  expenses  under  a  particular  line  item  or  description.  We, 
as  standing  trustees,  are  very  limited  in  our  ability  to  respond  to  the  Committee's 
question  of  what  constitutes  examples  of  "abuse"  because  we  have  not  been  advised 
as  to  the  particular  actions  of  a  trustee  which  the  U.S.  Trustee  may  consider  con- 
stitute "an  abuse".  In  that  regard,  we  consider  it  essential  that  both  the  Committee, 
as  well  as  ourselves,  be  provided  with  access  to  the  U.S.  Trustee's  "list  of  abuses". 
Only  in  that  way  may  it  be  determined  what  actions  the  U.S.  Trustee  contends  have 
been  abusive,  and  what  actions,  if  any,  have  been  taken  either  by  the  U.S.  Trustee 
to  address  the  prohibited  practice,  or  by  the  standing  trustee  to  correct  the  particu- 
lar situation. 

It  is  our  expectation  that  as  to  most  of  these  alleged  abuses,  the  following  has 
occurred: 

(1)  They  have  been  isolated,  one  time  occurrences,  but  that  the  U.S.  Trustee  has 
kept  them  on  file  as  if  they  represent  an  on-going,  widespread  course  of  conduct, 
and/or 

(2)  They  represent  expenses  incurred  by  trustees  over  periods  of  several  years,  all 
of  which  have  been  preceded  by  U.S.  Trustee  approval  not  only  of  the  specific  trans- 
actions, but  also  of  the  overall  budgets  within  which  they  were  contained. 

If  the  Committee  desires  that  ABP,  on  behalf  of  the  Standing  Trustees,  offer  ex- 
amples of  what  we  contend  might  be  examples  of  "abuses"  which  we  may  have  com- 
mitted, or  been  accused  of  having  committed,  we  will  do  our  best  to  obtain  this  type 
of  information  from  our  fellow  trustees. 

Question  3.  Mr.  Efremsky,  you  note  in  your  written  testimony  that  the  surcharge 
which  the  U.S.  Trustee  seeks  to  impose  on  the  Chapter  13  standing  tmstees  will 
ultimately  be  borne  by  the  unsecured  creditors.  Is  it  reasonable  to  expect  creditors 
to  assume  some  of  the  costs  of  recovering  their  losses? 
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Answer  3.  We  respectfully  defer  to  whatever  response  Mr.  Efremsky,  on  behalf  of 
the  broad  range  group  of  creditors  he  represents,  offers  to  the  Committee  in  re- 
sponse to  this  question. 

However,  we  want  to  dispel  any  impression  not  only  that  the  creditors  do  not  pay 
their  share  of  costs  associated  with  the  administration  of  claims  in  bankruptcy,  but 
also  that  they  should  now  be  expected  to  pay  more  of  these  costs  just  to  increase 
their  rate  of  recovery. 

We  believe  that  the  concerns  of  creditors,  as  a  whole,  are  justified,  and  that  their 
desire  to  be  able  to  obtain  more  information  is  appropriate.  Of  course,  there  are  cost 
limitations  which  must  be  considered,  and  these  will  vary  based  on  the  size  of  the 
operation  of  a  particular  standing  trustee,  the  customs  and  practices  of  a  particular 
jurisdiction  or  Court,  and  the  general  acceptance  of  the  use  of  chapter  13  cases  as 
a  means  to  repay  debts. 

We  also  believe  that  the  micromanagement  of  the  standing  trustees  has  diverted 
their  talents,  efforts  and  resources  away  from  being  able  to  fully  comply  with  all 
of  their  statutory  duties  [11  U.S.C.  Sec.  1302].  As  the  substantive  and  administra- 
tive areas  of  bankruptcy  practice  have  become  more  sophisticated,  the  Courts,  credi- 
tor and  debtor  bars  have  grown  to  expect  more  services  and  increased  expertise 
from  the  offices  of  the  standing  trustees.  Also,  most  of  the  persons  serving  as  stand- 
ing trustees  have  relinquished  other  professional  activities  (such  as  the  private  prac- 
tice of  law)  in  order  to  devote  their  full  time  energies  to  their  trusteeships.  As  a 
result,  they  no  longer  have  other  sources  of  income. 

The  U.S.  Trustee  micromanagement,  as  well  as  the  excessive  use  of  their  author- 
ity to  threaten  the  removal  of  trustees  without  cause,  has  worked  to  curtail  the  abil- 
ity of  the  standing  trustees  to  provide  these  services  and  meet  their  statutory  du- 
ties. 


Responses  of  Laurence  P.  Morin  to  Questions  From  Senator  Heflin  for 

Panel  II 

Question  1.  In  the  bankruptcy  system  it  is  important  to  note  that  for  every  dollar 
taken  out  to  pay  for  a  program  such  as  the  U.S.  Trustee  there  remains  one  less  dol- 
lar for  unsecured  creditors. 

What  efforts  have  been  made  by  the  U.S.  Trustee  program  to  avoid  continued  re- 
quests for  more  funding  through  more  efficient  cost  control  or  the  reduction  of  ex- 
penses? 

Answer  1.  The  first  part  of  this  question  poses  a  conclusion  which  the  U.S.  Trust- 
ee appears  totally  unwilling  to  accept.  The  creditors  themselves  will  tell  the  Com- 
mittee that  the  first  sentence  of  this  question  is  true  and  has  direct  impact  on  the 
distributions  which  a  trustee  is  able  to  pay  to  creditors.  The  U.S.  Trustee,  by  con- 
testing virtually  every  line  item  of  the  standing  trustee's  budgets,  have  done  so 
under  the  guise  and  justification  that  by  reducing  trustee  expenses,  that  will  auto- 
matically free  up  more  money  to  disburse  to  unsecured  creditors.  To  the  extent  that 
the  U.S.  Trustee  program  is  intended  to  be  "self-funded",  the  increase  in  expenses 
to  run  the  U.S.  Trustee  program  can  only  come  from  one  source,  that  being  the 
funds  paid  by  debtors  to  fund  the  plans,  and  then  available  to  disburse  to  creditors. 

As  ABP's  position  papers  dated  January  10,  1995,  and  February  14,  1995  [copies 
enclosed  with  the  initial  version  of  the  written  testimony  of  Laurence  P.  Morin] 
have  reported,  the  U.S.  Trustee  has  been  obsessed  to  increase  the  size  of  their  staffs 
and  scope  of  their  oversight  activities,  and  in  the  process  to  allow  each  level  of  the 
U.S.  Trustee  bureaucracy  to  impose  its  own  level  of  authority  and  decision  making 
as  to  the  decisions  and  actions  of  the  standing  trustees.  In  the  process  of  seeking 
more  money  to  staff  this  enterprise,  they  are  quick  to  suggest  that  whatever  effect 
their  costs  may  have  will  have  virtually  no  impact  on  the  distributions  to  creditors. 

Perhaps  the  Committee  might  want  to  require  that  the  U.S.  Trustee  provide  veri- 
fiable, empirical  data  to  show  how  much  money  they  contend  they  have  "cut  out  of 
standing  trustee  budgets"  (being  required  to  name  each  trustee  and  state  the  dollar 
amount),  and  compare  those  amounts  to  the  $6.2  million,  as  well  as  other  budgetary 
requests  they  have  and  are  making,  to  see  what  the  true  dollar  impact  is  and  will 
be. 

Question  2.  Your  request  for  funding  for  FY  1997  includes  $6  million  in  offsetting 
collections  to  implement  the  first  phase  of  a  new  computer  system. 

What  do  you  expect  to  be  the  entire  cost  of  all  phases  of  the  system? 

Once  the  system  is  in  place,  will  you  be  able  to  reduce  your  budget  request  by 
around  $6  million? 

Answer  2.  May  we  suggest  that  the  Committee,  concerning  the  U.S.  Trustee's  re- 
quest for  funding  for  computer  acquisition,  ask  the  following  additional  questions: 
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(a)  What  are  the  particular  services  to  be  performed  by  your  proposed  computer 
systems  that  the  current  system,  parties,  agencies,  or  employees  do  not  currently 
perform? 

(b)  Have  you  conducted  any  preliminary  searches  for  providers  of  software  and/ 
or  hardware  for  your  desired  system? 

(c)  If  so,  have  you  put  this  out  for  bid?  Have  you  gathered  any  empirical  data  to 
support  a  cost-benefit  it  analysis,  and  to  show  that  the  expense  of  this  computer  ef- 
fort will: 

1.  not  be  obsolete  by  the  time  it  is  in  place, 

2.  generate  revenues  that  will  justify  its  cost, 

3.  provide  enhanced  services  to  benefit  not  just  the  U.S.  Trustee  program  but 
also  the  entire  bankruptcy  system? 

d.  How  much  have  you  spent  already  on  consultants? 

e.  Where  will  this  system  be  housed? 

f.  Who  will  be  used  to  staff,  program  and  operate  this  system,  and  how,  where 
and  when  may  they  be  trained? 

g.  Once  qualified  employees  are  found  and  trained,  what  will  you  do  to  retain 
them  so  that  these  employee  costs  will  not  have  to  be  duplicated? 

h.  Do  you  agree  that  this  system  and  concept  should  be  privatized? 

i.  If  and  when  such  a  computer  system  is  implemented,  will  the  standing  trustees, 
creditors,  debtors  and  Court  have  access  to  it,  and  if  so,  at  what  additional  cost? 

Question  3.  The  testimony  included  in  the  record  from  the  hearing  and  debate 
over  the  original  1978  Act  suggests  a  system  loosely  supervise[d]  and  assisted  by 
the  Department  Justice,  a  program  which  is  responsive  to  local  needs  and  not  a 
Washington-based  bureaucracy,  due  to  the  difference  in  bankruptcy  administration 
in  various  parts  of  the  country. 

Do  you  believe  that  the  current  program  reflects  the  original  intent  and  design 
envisioned  by  Congress  when  it  passed  the  1978  Act? 

Answer  3.  Absolutely  not!  The  original  program  was  "tested"  in  twelve  Pilot  Dis- 
tricts over  a  period  from  1979  until  1987,  and  except  for  North  Carolina  and  Ala- 
bama, "went  national"  in  1986  and  1987.  Ever  since  that  expansion,  the  U.S.  Trust- 
ee program  has  been  in  search  of  its  mission.  Its  policy  is  to  "attack"  and  discredit 
every  prior,  or  existing  practice  or  policy.  Its  own  practice  has  been  to  identify  and 
then  accentuate  the  negative. 

As  for  the  "design"  of  the  program,  there  is  little  doubt  that  the  Washington  level 
of  the  bureaucracy  has  grown  almost  out  of  control.  From  that  vantage  point  comes 
the  unreviewable  opinion  that  "we  can  to  it  better  than  anyone  else",  with  no  regard 
to  learning  how  the  now-non-sanctioned  activities  are  supposed  to  be  performed. 
From  Washington,  it  appears  that  the  mission  is  focused  on  perceptions  rather  than 
a  concerted  effort  to  learn  and  understand  what  has  made  the  chapter  13  program 
so  successful  for  so  many  years. 

This  same  Washington-based  office  has  redefined  the  "intent"  of  the  program  first 
by  substituting  their  judgment  for  that  of  the  very  people  they  have  hired  and  ap- 
pointed to  serve  in  the  field,  and  then  by  superimposing  their  own  judgment  over 
the  very  people  they  are  supposed  to  "supervise". 

Question  4.  According  to  testimony  from  Mr.  Patchan,  based  upon  reports  of 
abuses  of  fiduciary  funds  by  the  chapter  13  trustees,  the  U.S.  Trustee  has  developed 
a  National  Standard  of  Conduct  for  Chapter  13  Trustees. 

Have  any  of  these  abuses  led  to  prosecution  by  the  U.S.  Trustee? 

Answer  4.  To  the  best  of  our  knowledge,  the  U.S.  Trustee  program  has  not  re- 
ferred any  criminal  prosecutions  to  the  U.S.  Attorney's  office  based  on  their  micro- 
management,  their  earlier  regulations  (denominated  'The  Initiatives"),  or  any  other 
body  of  rules  or  regulations.  If  the  U.S.  Trustee  can  identify  to  this  Committee  spe- 
cific incidences  where  their  investigative  activities  have  produced  such  prosecutions, 
we  respectfully  request  that  this  information  be  shared  with  us  so  that  we  may  bet- 
ter understand  the  alleged  abuses  or  violations  that  rose  to  such  a  level  of  culpabil- 
ity. 

This  question  correctly  postures  the  U.S.  Trustee's  Standards  as  "Standards  of 
Conduct"  rather  than  "*  *  *  of  Performance".  These  Standards  are  supposed  to  be 
promulgated  according  to  the  Administrative  Procedures  Act  (5  U.S.C.  Sec.  553), 
while  their  "guidelines"  are  to  be  promulgated  under  the  title  of  "New  Handbook 
Provisions  for  Standing  Trustees",  April  1996,  and  are  not  proposed  to  be  subject 
to  more  formal  rulemaking  procedures. 

We  also  desire  to  be  able  to  conduct  our  own  Peer  Review  procedures  in  order  to 
self-regulate  our  own  actions  and  practices,  and  to  remove  or  alleviate  any  actions 
of  a  standing  trustee  that  may  be  "abusive".  We  believe  that  we  should  be  able  to 
set  aside  funds  from  our  expense  budgets  to  cover  the  cost  of  such  a  Peer  Review 
program,  but  our  requests  to  be  authorized  to  set  aside  funds  for  such  a  purpose 
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have  been  denied.  The  U.S.  Trustee  should  be  concentrating  on  identifying  those  ac- 
tivities which  they  consider  to  be  improper  or  abusive,  and  then  giving  us  the  oppor- 
tunity to  correct  these  situations  with  minimal,  if  any,  embarrassment  or  further 
confrontation  between  the  U.S.  Trustee  and  the  standing  trustees.  Instead,  they 
keep  this  information  to  themselves,  are  unwilling  to  afford  the  standing  trustees 
opportunity  to  remedy  these  problems  informally,  and  do  so  ostensibly  to  be  used 
against  the  trustees  at  such  time  as  they  need  to  do  so  to  justify  their  version  of 
"oversight". 

Question  5.  Every  year  each  chapter  13  trustee  is  audited  by  an  outside  account- 
ing firm  hired  by  the  U.S.  Trustee  and  paid  for  by  the  Chapter  13  Trustee. 

Is  this  process  a  successful  way  to  control  abuses  of  fiduciary  funds? 

If  so,  is  it  necessary  to  implement  a  layer  of  federal  judgment  through  "standards" 
over  the  judgment  of  the  Chapter  13  trustee  running  the  daily  operation? 

Answer  5.  As  trustees,  we  wholeheartedly  support  the  concept  as  well  as  the  prac- 
tice of  audits  by  independent  accountants.  It  is  true  that  we  pay  for  these  audits 
as  an  approved  expense  from  our  expense  account,  at  an  average  of  $7,743.00  per 
trustee  per  year,  and  with  a  total  system  cost  of  $1,238,880  for  each  year,  or 
$6,194,400  over  the  five  year  term  of  the  current  contract.  The  U.S.  Trustee  pre- 
pared a  Statement  of  Work,  and  provided  that  to  all  accounting  firms  that  were  in- 
terested and  qualified  to  conduct  these  audits,  then  solicited  ^>ids".  Therefore,  the 
U.S.  Trustee  had  the  unfettered  opportunity  to  tell  the  auditors  exactly  what  they 
wanted  them  to  examine,  but  now  they  are  telling  Congress  that  that  is  not  enough, 
that  they  still  want  to  be  able  to  intensify  their  own  oversight  activities. 

The  independent  audit  process  current  utilized  is  not  limited  to  an  examination 
of  the  trustee's  receipts  and  disbursements.  It  also  includes:  examination  of  trustee's 
internal  controls  as  to  case  management,  case  file  maintenance,  timely  filing  of  all 
reports,  just  to  name  the  basics. 

These  are  not  intended  to  be  "I  got  you"  audits,  but  rather  are  intended  to  serve 
as  a  means  by  which  a  trustee's  accounting  and  management  practices  can  be  evalu- 
ated and  improved.  In  the  vast  majority  of  the  audits,  the  trustees  receive  a  "clean 
report",  but  in  recent  years,  that  has  been  more  a  source  of  consternation  than  satis- 
faction to  the  U.S.  Trustee.  When  they  are  told  that  there  were  no  material  defi- 
ciencies in  the  audit,  an  often  heard  response  has  been  "What,  they  didn't  find  any- 
thing wrong!?  What  did  they  do  while  they  were  there?!"  This  reaction  only  confirms 
our  evaluation  that  the  U.S.  Trustee  is  determined  to  try  to  "get  the  trustees"  and 
to  have  discrepancies  noted  in  their  files,  with  little  regard  to  showing  or  document- 
ing the  significance  of  the  auditor's  findings,  or  the  corrective  action  taken  to  allevi- 
ate the  alleged  infraction.  The  U.S.  Trustee  likes  to  refer  to  "defalcations"  by  stand- 
ing trustees,  but  with  little  differentiation  as  to  the  significance  of  the  error,  just 
call  it  an  "abuse"  and  the  U.S.  Trustee  is  satisfied. 

Question  6.  Flexibility  by  the  U.S.  Trustee  in  the  administration  of  the  new  stand- 
ards is  important. 

What  degree  of  flexibility  should  the  U.S.  Trustee  undertake  due  to  the  fact  that 
there  is  varying  degrees  of  bankruptcy  administration  in  the  different  regions  of  the 
country? 

Answer  6.  As  trustees,  we  recognize  that  there  are  several  U.S.  Trustee  employees 
who  are  willing  to  display  understanding  and  flexibility  towards  their  oversight  and 
supervisory  functions  vis-a-vis  the  standing  chapter  13  trustees.  However,  for  many 
of  them  it  is  our  impression  that  they  suffer  at  the  hands  of  their  superiors  if  they 
show  too  much  flexibility,  reasonableness  or  understanding;  sort  of  like  "fraternizing 
with  the  enemy". 

It  is  just  as  hard  to  suggest,  and  then  enforce,  a  "standard  of  flexibility"  on  a  U.S. 
Trustee  employee  as  it  is  to  impose  "standards  of  conduct"  on  standing  trustees. 
But,  what  really  is  lacking  is  a  system  of  meaningful  checks  and  balances,  due  proc- 
ess and  dispute  resolution.  Human  nature  being  what  it  is,  it  may  be  unrealistic 
to  expect  a  person  in  a  supervisory  position  to  be  "flexible"  so  long  as  he  or  she  is 
convinced  that  their  attitude  and  decisions  can  never  be  challenged. 

Question  6b.  What  do  you  believe  would  be  the  most  favorable  form  of  dispute  res- 
olution? 

Answer  6b.  From  ABFs  very  first  direct  contact  with  Mr.  Patchan,  we  have  made 
it  clear  that  there  must  be  a  fair  and  meaningful  dispute  resolution  process  [ref- 
erence is  made  to  our  12/29/95  position  statement].  Most  recently,  when  appearing 
before  his  Advisory  Board,  we  suggested  and  discussed  several  ideas  including  ad- 
ministrative remedies  such  as  arbitration,  mediation,  or  similar  informal  review.  We 
also  take  the  position  that  if  a  trustee  has  a  dispute  with  a  U.S.  Trustee,  either 
party  should  be  able  to  bring  a  motion  before  the  Court  and  seek  judicial  review 
and  decision.  As  suggested  elsewhere,  it  remains  a  question  of  attitude  and  en- 


97 

trenchment.  The  U.S.  Trustee  appears  not  to  be  willing  to  even  consider  a  dispute 
resolution  process  beyond  their  own  direct  and  immediate  control. 

Mr.  Patchan,  in  his  testimony  before  this  Committee,  claimed  that  the  U.S.  Trust- 
ee does  not  micromanagement  as  to  the  "substantive"  decisions  of  a  standing  trust- 
ee. However,  we  can  provide  illustrations  where  a  local  and/or  regional  U.S.  Trustee 
have  directed  a  standing  trustee  to  refrain  from  carrying  out  the  statutory  duties 
[11  U.S.C.  Sec.  1302]  incident  to  requirements  for  confirmation,  such  as  that  all  dis- 
posable income  must  be  committed  to  the  funding  of  the  plan,  feasibility  and  valu- 
ation issues,  just  to  name  a  few. 

Question  7.  The  NAPA  report  recommends  that  the  U.S.  Trustee  program  should 
eliminate  the  regional  layer  of  the  organization,  consolidate  field  offices,  contract 
some  functions,  and  reduce  the  scope  of  others. 

What  is  your  response  to  these  recommendations? 

If  you  agree  with  some  or  all,  please  briefly  explain  your  position. 

Answer  7.  It  is  our  position  and  interpretation  of  the  NAPA  Report  that  if  the 
U.S.  Trustee  is  allowed  to  follow  and  implement  these  recommendations,  it  will 
wind  up  doing  exactly  what  Congress  did  not  and  does  not  want,  i.e.  a.  centralized 
agency  exercising  authority  from  its  base  in  Washington,  D.C.,  without  regard  to 
local  practices  or  customs.  The  recommendations  in  this  report,  while  appearing  to 
cut  back  on  some  of  the  layers  of  the  bureaucracy,  in  effect  allow  the  top  layer  to 
become  more  entrenched,  and  to  thereby  allow  its  actual  exercise  of  authority  to 
flourish  and  go  unchecked. 

It  is  highly  misleading  to  interpret  the  NAPA  Study  as  making  it  look  like  the 
U.S.  Trustee  program  should  be  "thinned  out",  privatized  in  part,  and  have  the 
scope  of  its  authority  reduced.  The  Department  of  Justice  commissioned  this  study 
and  asked  the  National  Academy  of  Public  Administration  (NAPA)  to:  (1)  assess  the 
strengths  and  weaknesses  of  the  current  U.S.  Trustee  program,  and  (2)  to  evaluate 
the  feasibility  of  improving  the  U.S.  Trustee  program  by  implementing  an  alter- 
native administrative  and  management  structure  that  relies  on  greater  involvement 
of  the  private  sector  in  managing  program  activities. 

This  report  represents  the  deliberate  effort  of  the  Dept.  of  Justice/Executive  Office 
of  The  United  States  Trustee  to  write  its  own  prescription  for  its  continued  exist- 
ence and  justification,  and  for  concentrating  all  power  in  the  program  at  the  top. 

As  an  organization,  ABP  representatives  met  with  members  of  the  NAPA  staff, 
exchanged  our  ideas,  and  then  submitted  our  proposals  [copies  enclosed  for  your  in- 
formation and  as  part  of  the  record].  The  enclosed  "Summary  of  NAPA  Panel  Pre- 
liminary Recommendation — Alternative  Structure  for  the  United  States  Program"  is 
self-explanatory.  It  is  our  understanding  that  the  Executive  Office  rejected  the  Pan- 
el's recommendations,  and  directed  them  to  submit  other  alternatives.  The  Commit- 
tee may  wish  to  request  from  NAPA  and  the  U.S.  Trustee  confirmation  of  the  origi- 
nal Preliminary  Recommendation  to  determine  whether  or  not  the  final  NAPA  Re- 
port deserves  credibility. 


Summary  of  ABPs  Documents  in  Support  of  Response  to  Senator  Heflin's 
Question  7  Regarding  the  National  Academy  of  Public  Administration 
(NAPA)  Study  of  the  United  States  Trustee  Program,  May  8,  1996 

1.  Undated  Response  of  ABP  (13  pages). 

2.  ABFs  Supplemental  Response  dated  February  28,  1995. 

3.  Summary  of  NAPA  Panel  Preliminary  Recommendation  (3  pages). 

Response  of  the  Association  of  Bankruptcy  Professionals,  Inc.  (ABP)  to  the 
National  Academy  of  Public  Administration  (NAPA)  Study  of  Alternatfve 
Structures  for  the  United  States  Trustee  Program  (USTP) 

I.  Stated  objectives  of  the  NAPA  study: 

A.  Evaluate  the  strengths  and  weaknesses  of  the  current  USTP  structure,  and 

B.  Evaluate  the  feasibility  of  improving  the  USTP  by  implementing  an  alternative 
administrative  and  management  structure  that  relies  on  greater  involvement  of  the 
private  sector. 

II.  ABFs  preliminary  comments  as  to  this  response: 

A.  These  comments  are  limited  to  the  concerns  and  perspectives  of  Chapter  13 
Trustees. 

B.  While  personalities  undoubtedly  play  a  role  in  this  process,  these  comments  are 
not  intended  to  accuse  or  focus  on  any  perceived  personality  differences  between  in- 
dividual USTP  and  Chapter  13  Trustee  representatives. 

C.  These  comments  are  intended  to  stick  to  the  issues  and  to  identify  what  the 
USTP  should  do. 


39-922  0-97-5 


98 

D.  It  is  recognized  that  over  the  years,  the  USTP  has  hired  and  had  in  place  sev- 
eral qualified  individuals  at  the  national,  regional  and  local  levels  who  have  worked 
well  with  chapter  13  trustees. 

E.  It  is  also  recognized  that  since  the  USTP  has  been  appointing  Standing  Chap- 
ter 13  Trustees,  either  as  vacancies  came  into  existence  or  as  new  trusteeships  were 
created,  that  many  of  the  people  appointed  to  fill  these  positions  have  been  com- 
petent, qualified  and  ethical  in  the  performance  of  their  duties. 

F.  The  standing  trustees  agree  that  oversight  is  an  appropriate  and  necessary 
concept  and  function  of  a  "neutral"  quasi-government  agency;  however,  the  USTP 
has  taken  this  function  and  responsibility  to  intolerable  extremes,  and  has  taken 
upon  itself  the  unfettered  (and,  in  their  view,  unreviewable)  power  to  appoint,  evalu- 
ate, discipline,  and  remove. 

III.  Criteria  for  overall  evaluation  of  the  USTP: 

A.  Mission  of  the  USTP: 

1.  Adherence  to  the  Justice  Department's  representations  to  Congress  and  the  re- 
sulting expressions  of  Congressional  intent. 

ABP  Evaluation:  USTP  has  totally  failed  as  explained  more  fully  on  the  attached 
position  paper. 

2.  To  cure  defects  in  the  bankruptcy  system  as  it  operated  prior  to  1978  including: 

(a)  perceived  cronyism, 

(b)  unferet  fraud, 

(c)  address  excessive  professional  and  administrative  fees, 

(d)  operate  a  cost-effective  program. 

ABP  Evaluation:  In  some  of  these  areas,  almost  all  of  which  are  or  have  been  out- 
side of  chapter  13  administration,  the  USTP  has  made  some  progress;  in  the  areas 
of  chapter  13,  however,  there  has  been  minimal  involvement  or  accomplishment  in 
these  areas. 

3.  Decentralized  structure,  with  oversight  to  be  based  at  the  regional  and  local 
levels. 

ABP  Evaluation:  As  explained  in  the  attached  position  paper,  USTP  has  totally 
failed  as  to  this  requirement;  further,  the  "chain  of  command"  is  inconsistent  within 
the  regions  and  to  the  executive  office;  the  names,  addresses,  phone  number,  titles, 
and  description  of  duties  and  authority  are  not  disclosed  to  the  standing  trustees; 
the  USTP  changes  these  functions  and  assignments  almost  at  a  whim  to  suit  their 
immediate  needs  to  control  the  trustees. 

4.  As  a  result  of  corrective  actions  taken,  to  enhance  the  integrity  of  the  bank- 
ruptcy system. 

5.  Improve  the  processes  and  practices  regarding  case  and  standing  trustees  from 
the  private  sector  as  to: 

a.  Appointment  of  qualified  individuals: 

ABP  Evaluation:  While  the  concept  and  process  for  seeking  qualified  persons  to 
serve  as  chapter  13  trustees  was  part  of  the  USTP  mission  statement,  the  practice 
as  followed  by  the  USTP  has  deviated  from  this  goal  with  disturbing  regularity: 

(1)  several  recent  appointments  have  been  based  on  political  favoritism; 

(2)  there  is  a  growing  trend  to  appoint  persons  based  on  diversity  consider- 
ations, regardless  of  their  qualifications  or  experience  in  this  or  a  related  field; 

(3)  the  cronyism  that  was  supposed  to  have  been  removed  by  the  USTP  is 
creeping  back  into  the  selection  process; 

(4)  there  is  a  fundamental  flaw  in  the  concept  of  granting  to  the  USTP  the 
power  to  appoint  trustees,  giving  the  USTP  the  duty  of  oversight  and  evalua- 
tion, and  allowing  (there  is  nothing  granting  them)  the  USTP  the  presumed  au- 
thority to  remove  people  they  also  have  appointed.  This  concept,  if  allowed, 
would  place  unfettered  discretion  in  their  hands  and,  based  on  the  USTFs  atti- 
tude that  they  are  above  review,  would  enable  them  to  have  authority  never 
granted  to  them  by  Congress. 

(5)  further,  as  to  several  recent  appointments,  it  is  apparent  that  the  USTP 
has  totally  disregarded  the  references  and  recommendations  of  others  in  the 
bankruptcy  community  (i.e.  judges,  attorneys,  etc.)  as  to  the  qualifications  of  a 
particular  candidate,  and  instead,  a  non-recommended,  unqualified  candidate 
has  been  appointed. 

b.  Evaluation  of  trustee  performance  of  fiduciary  duties. 

c.  Audit  trustee  accountability. 

d.  Provide  for  the  suspension/removal  of  trustees  for  cause. 

ABP  Evaluation:  As  to  some  of  these  areas,  in  varying  degrees,  the  USTP  has 
made  some  progress;  however,  there  has  been  a  steady  erosion  of  confidence  and 
trust  as  to  the  USTP  motives,  objectives  and  fairness  as  to  all  of  these  in  recent 
years. 

B.  Performance  and  Implementation  of  the  USTP's  Mission: 
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1.  Adherence  to  Congressional  intent. 

ABP  Evaluation:  USTP  has  deviated  significantly  from  the  published  statements 
not  only  of  Justice  Department  representations,  but  also  of  Congressional  intent,  as 
discussed  more  fully  in  the  attached  position  paper. 

2.  Focus  on  regional/local  administration  (i.e.  a  decentralized  structure)  as  op- 
posed to  a  Washington-based  hierarchy. 

ABP  Evaluation:  Same  comment  as  above. 

3.  Improve  the  integrity  of  the  bankruptcy  system  with  respect  to: 

a.  perceptions, 

b.  cost  effectiveness, 

c.  the  appointment  process, 

d.  the  evaluation/audit  of  private  sector  trustees. 

ABP  Evaluation:  As  noted  above,  in  some  respects  the  USTP  has  adhered  to  its 
mission;  but,  it  has  become  overly  obsessed  on  what  it  refers  to  as  "perceptions" 
(without  giving  any  idea  as  to  what  it  means,  the  source(s)  of  its  information  or 
ideas),  and  in  its  effort  to  justify  its  continued  existence,  it  has  driven  the  cost  out 
of  control  under  the  guise  of  having  to  squeeze  the  private  sector  trustees. 

C.  Qualifications  of  USTP  Personnel: 

1.  Knowledge  of  the  job  they  are  supposed  to  do- 

a.  identifying  and  understanding  what  qualifications,  skills  and  experience 
USTP  personnel  should  possess; 

b.  training  of  USTP  personnel. 

ABP  Evaluation:  As  to  this  entire  topic,  the  USTP  performance  has  been  abysmal; 
they  have  hired/placed  in  key  positions  persons  who  have  little  or  no  background 
in  even  basic  accounting,  who  have  no  appreciation  or  willingness  to  understand 
what  it  takes  to  "be  a  trustee",  and  who  come  to  their  positions  usually  from  a  liti- 
gation (and  hence  adversarial)  background;  further, 

The  USTP  personnel  do  NOT  know  what  they  are  doing,  they  get  explanations 
from  the  chapter  13  trustees,  only  to  use  that  information  and  "teaching"  to  turn 
on  the  trustees. 

2.  Fostering  a  positive,  constructive  attitude  towards: 

a.  the  performance  of  USTP's  mission; 

b.  relationships  with  private  sector  trustees; 

c.  "making  a  file"  on  each  standing  trustee. 
ABP  Evaluation:  same  comments  as  above. 

3.  Communication  skills  regarding: 

a.  promulgation  of  rules,  regulations  and  guidelines; 

b.  being  concise  as  to  USTP's  concerns  (as  opposed  to  being  evasive); 

c.  approach  to  policy  formulation  and  decision  making; 

d.  adversarial  tone  in  written  and  verbal  communications. 

ABP  Evaluation:  Same  comments  as  above;  further,  reference  is  made  to  the  com- 
ments below  as  to  policy  and  rule  making  practices  and  attitudes. 
rV.  Decision  Making  Authority  and  Practice: 
A.  The  Promulgation  of  Rules  and  Regulations: 

1.  Strengths: 

a.  1991  Chapter  13  Trustee  Handbook  (see  further  comments  below  under 
policy  making,  regulation  promulgation); 

b.  audit  criteria  and  guidelines  (see  further  comments  below  under  "Audit"); 

c.  instructions  as  to  budget  criteria,  annual  report  preparation; 

d.  none  other  than  these. 

2.  Weaknesses: 

a.  ignores  application  of  APA  to  rule  making; 

b.  no  revisions  to  Handbook  since  1991; 

c.  attempted  to  promulgate  "changes"  by  the  use  of  1993  "Initiatives" — they 
were  promulgated  to  harrass  and  intimidate,  totally  void  of  due  process  and 
fairness; 

d.  many  unpublished  policies; 

e.  policy  decisions  made  based  on  the  negative,  i.e.  that  if  they  "catch"  a  trust- 
ee in  what  they  identify  as  a  "rule  violation",  rather  than  going  in  and  "fixing" 
the  situation,  they  make  that  problem  be  the  basis  for  a  policy  revision  "across 
the  board"; 

f.  no  dispute  resolution  mechanism  in  place,  they  are  the  "judge  and  jury"; 

g.  they  feel  entitled  to  change  the  rules  after  the  fact — see  further  discussion 
below  under  Budgets  and  Policy  making; 

h.  no  avenue  of  appeal  (from  the  decisions  of  low  level  bureaucrats)  except 
to  one  of  their  own  at  a  higher  level  of  the  self-justified  bureaucracy. 

3.  The  Mentality  of  Rule  Making: 
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a.  There  is  an  obvious  movement  underway  from  the  EOUST  to  re-write  the 
Chapter  13  Trustee  handbook/manual  in  such  a  way  that  virtually  every  aspect 
of  the  operations  of  a  chapter  13  trustee's  office  is  identified,  labeled,  and  then 
strictly  defined; 

b.  The  perceived  justification  and  goal  of  this  approach  is  to  make  the  oper- 
ations of  every  chapter  13  trustee  office  immune  from  local  conditions,  flexibil- 
ity, and  more  importantly  from  the  government's  point  of  view,  to  enable  "in- 
spectors" to  go  to  trustee  offices  and  to  look  for  and  find  (obscure)  "violations" 
of  these  newly  defined  rules,  but  without  having  to  hear  or  consider  any  reasons 
or  explanations  as  to  why  a  particular  office  may  have  a  practice  that  deviates 
in  any  way  from  these  rules; 

c.  This  approach  is  being  described  by  the  standing  trustees  as  "cooky  cutter" 
or  "pigeon  hole"  approach  to  how  every  office  is  supposed  to  be  run  (according 
to  USTP  approach). 

B.  Attitudes  towards  Chapter  13  Standing  Trustees: 

1.  Strengths: 

a.  it  is  recognized  and  appreciated  that  at  least  some  of  the  Regional  and/or 
local  USTs  have  chosen  to  create  and  conduct  a  working  relationship  with  the 
standing  trustees  within  their  region  based  on  open  communications,  flexibility, 
and  compromise;  oftentimes,  this  has  been  done  in  defiance  or  contradiction  of 
directives  to  them  from  Washington,  and  therefore  has  been  done  at  their  own 
personal  risk  of  recrimination  from  above. 

b.  otherwise,  since  the  departure  of  the  first  Executive  Director  (Tom  Stan- 
ton), there  has  been  a  noticeable  degeneration  of  the  USTP  attitudes  towards 
standing  trustees,  and  a  leadership  "void";  as  a  result,  several  of  the  Regional 
USTs  felt  "free"  to  assert  their  own  policies  or  positions  either  as  to  selected 
topics  or  as  to  overall  USTP  policy,  and  did  so  without  risk  of  being  overruled 
from  the  Executive  Office. 

2.  Weaknesses: 

a.  adversarial; 

b.  lack  of  trust: 

(1)  it  is  believed  that  the  USTP  views  most  if  not  all  standing  trustees 
as  being  lazy,  extravagant,  defiant,  "stealing"  (though  not  clear  from 
whom),  while; 

(2)  the  standing  trustees  do  not  believe  or  trust  anything  represented  by 
USTP  personnel  as  being  truthful,  candid,  sincere  or  reliable. 

c.  lack  of  respect,  mutual  or  otherwise: 

(1)  if  standing  trustees  contest  UST  decisions,  they  are  subject  to  recrimi- 
nations, sanctions,  etc.; 

(2)  the  standing  trustees  view  many  of  the  USTs  as  lacking  basic  knowl- 
edge of  what  they  are  supposed  to  do,  and  that  they  are  motivated  by  goals 
of  personal,  political  advancement. 

d.  lack  of  communications — i.e.  many  policy  proposals  kept  a  secret  until  the 
last  possible  minute,  when  information  is  requested,  it  is  communicated,  it  is 
done  in  the  form  of  a  "demand",  with  an  almost  immediate  response  expected, 
that  if  the  trustee  does  not  provide  an  immediate  response  with  the  degree  of 
thoroughness  expected  by  the  USTP,  then  the  trustee  is  subject  to  a  "black 
mark"  for  being  uncooperative,  defiant,  etc. 

e.  Evasive  in  their  responses  to  inquires  from  chapter  13  trustees  as  to  their 
(USTPs)  Policy  position/basis  for  their  rationale — the  standing  trustees  base 
this  observation  on  the  obvious  fact  that  when  USTs  are  asked  to  explain  their 
position  of  a  particular  policy,  they  never  do  so  or  change  the  subject  for  the 
obvious  and  logical  reason  that  they  don't  have  one. 

f.  Double  Standard — i.e.  its  okay  for  USTP  to  be  evasive  or  non-responsive, 
or  to  merely  assert  their  authority,  but  it  is  not  acceptable  for  standing  trustees 
to  question/challenge  USTP,  to  be  "evasive",  or  non-responsive. 

(1)  favoritism  re  hiring  decisions,  use  of  vendors  (computer  services,  in- 
surance providers); 

(2)  cronyism  re  appointments. 

g.  they  have  the  attitude  that  they  are  under  no  obligation  to  treat  standing 
trustees  fairly  in  anything. 

h.  they  base  their  policy  decisions  and  attacks  against  trustees  on  undefined 
"perceptions". 

i.  when  standing  trustees  received  their  pay  raises  from  Congress  in  1990, 
USTP  became  jealous. 

j.  USTP  also  "jealous"  of  trustee's  knowledge,  camaraderie,  influence  and  role 
with  Courts  as  to  case  administration,  flexibility  in  operations'  practices  and  de- 
cisions, etc. 
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C.  Procedures  for  Identifying  and  Resolving  disputes 

1.  Strengths: 

a.  in  a  few  isolated  instances,  USTP  has  worked  with,  communicated  exten- 
sively, and  offered  hands-on  assistance  (i.e.  to  help)  to  a  trustee  who  may  be 
having  problems  with  accountability  matters; 

b.  generally,  at  the  local/regional  levels,  matters  involving  differences  in  budg- 
et entries,  annual  reports,  and  audit  issues  are  discussed  and  usually  resolved 
in  a  courteous,  professional  manner; 

c.  as  to  very  few  known  (i.e.  made  public)  differences,  some  have  been  referred 
to  the  Court  in  the  nature  of  a  show  cause  hearing. 

2.  Weaknesses: 

a.  many  "disputes"  arise  because  of  the  lack  of  knowledge  or  understanding 
of  the  local/regional  trustee  as  to  what  a  chapter  13  trustee  is  supposed  to  do 
as  to  particular  matters  and  the  basic  job  of  a  trustee  in  general; 

b.  USTP  has  not  been  willing  to  call  in  another  chapter  13  trustee  (or 
NACTT)  to  get  another  opinion— i.e.  the  "USTP  knows  best"; 

c.  USTP  views  a  "dispute"  with  a  standing  trustee  as  a  "turf  battle",  and  rath- 
er than  showing  any  inclination  or  willingness  to  "work  it  out"  or  to  "com- 
promise", USTP  is  usually  (though  not  always)  the  side  that  pushes  the  problem 
to  the  brink  because; 

d.  USTP  takes  the  position  that  if  the  standing  trustee  does  not  ultimately 
"cooperate"  (i.e.  give  in  to  them),  that  they  (USTP)  have  the  greatest  tool  and 
weapon  of  all — i.e.  They  can: 

(1)  cut  off  trustee's  compensation, 

(2)  terminate  further  assignment  of  cases,  and 

(3)  most  recently,  they  have  adopted  and  openly  expressed  the  attitude 
that  they  have  the  power  to  remove  a  trustee  even  without  cause. 

(4)  all  of  the  above  amount  to  a  de  facto  removal  of  trustees  contrary  to 
the  statutory  provisions. 

e.  there  is  no  dispute  resolution  mechanism  in  place,  nor  is  one  even  con- 
templated or  tolerated  by  the  USTP,  for  to  have  or  allow  such  would  weaken 
their  self-declared  position  of  power  and  authority; 

f.  rather,  the  method  for  "resolving"  differences  is: 

(1)  to  become  overly  oppressive,  burdensome  in  the  imposition  of  report- 
ing requirements, 

(2)  harrassing  and  try  to  wear  down  the  recalcitrant  trustee, 

(3)  to  continue  to  build  justification  for  an  ever-expanding,  and  ever  more 
expensive  bureaucratic  structure  to  support  their  self-defined  mission,  and 
continued  justification  and  existence. 

V.  Fiduciary  Oversight: 

A.  Scope  of  USTP  Authority: 

1.  Loosely  defined  in  Code  and  statements  of  Congressional  Intent  in  Legislative 
History; 

2.  USTP  has  taken  it  upon  themselves  to  create  justifications  to  expand  their  au- 
thority based  upon  some  of  loosely  defined  concepts  in  Code; 

3.  In  virtually  ever  instance  that  has  been  brought  before  a  Court,  the  USTP  has 
been  found  to  be  "arbitrary  and  capricious"; 

4.  The  greatest  exertion  of  its  claim  to  unreviewable  authority  has  been  in: 

a.  the  promulgation  of  "rules"  based  on  individual  "violations"  by  trustees; 

b.  the  setting  of  "policy"  in  non-published  format  by  attacking  trustee  budgets 
(i.e.  Micromanagement). 

B.  Specific  Management  Tools: 
1.  Budgets: 

a.  Strengths: 

(1)  the  forms  (for  the  most  part)  and; 

(2)  the  concept  of  budgeting  expenses  is  generally  viewed  by  the  trustees 
as  a  useful  management  tool; 

(3)  for  the  most  part,  there  is  consistency  in  the  various  categories  of  cus- 
tomary, reasonable  and  ordinary  expenses  that  are  contemplated  in  a  trust- 
ee operation; 

(4)  for  the  most  part,  to  the  extent  that  local/regional  USTs  have  a  say 
in  the  approval  of  budgets,  both  in  the  entirety  and  by  line  item,  there  is 
reasonable  comprehension  and  flexibility  as  to  why  certain  expenses  are 
reasonable  and  necessary  and  should  be  allowed 

(5)  the  budget  concept  is  both  positive  and  necessary  provided  it  is  han- 
dled correctly  and  not  in  a  dictatorial  fashion. 

b.  Weakness: 

(1)  the  forms  are  woefully  out  of  date  and  cumbersome; 
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(2)  the  line  items  from  the  budget  forms  do  not  translate  naturally  or  eas- 
ily to  either  the  monthly  or  annual  report  forms; 

(3)  to  the  extent  software  programs  are  available — whether  or  not  used 
by  the  USTP  to  review  and  evaluate  trustee  reports — that  software  has  not 
been  made  known  or  available  to  the  standing  trustees,  and  no  apparent 
effort  has  been  made  by  the  USTP  to  develop  or  otherwise  make  such  soft- 
ware available; 

(4)  whether  from  Washington  or  from  an  overly  zealous  local/regional 
UST,  scrutiny  as  to  selected  line  items  in  trustee  budgets  has  intensified; 
the  problem  is  that  such  intense  review  has  not  been  preceded  by  properly 
communicated  and  promulgated  guidelines,  and  when  trustee  budget  re- 
quests are  denied,  little  or  no  reason  is  offered  except: 

(i)  "because  we  say  so", 

(ii)  "it  doesn't  look/smell  right", 

(iii)  we  "perceive"  it  to  be  improper. 

(5)  all  of  the  foregoing  comes  under  what  has  now  been  described  as 
micromanagement  (as  conducted  by  the  USTP)  which  includes 

(i)  the  substitution  of  their  business  judgment  for  that  of  the  trust- 
ees, 

(ii)  making  decisions  not  as  to  what  is  or  may  be  necessary  for  the 
trustee  to  be  able  to  perform  his/her  job,  but  rather  as  to  what  will 
make  the  USTP  look  good. 

(6)  budget  approval  process  has  become  arbitrary  and  capricious,  and  ap- 
parent "turf  battle"  between  regional  and  Executive  office  levels; 

(i)  some  budgets  approved  at  regional  levels  then  disputed  at  na- 
tional levels, 

(ii)  some  budgets  held  up  on  unexplained  "policy  grounds",  where  it 
is  becoming  obvious  that  UST  looking  to  change  its  policy,  then  to  deny 
budget  approval  retroactively  as  a  punitive  measure. 

(7)  if  differences  arise  between  the  standing  trustee  and  either  the  re- 
gional or  national  office,  there  is  no  avenue  of  appeal,  and  the  USTP  has 
made  it  quite  clear  that  they  don't  want  there  to  be  any  appeal  process. 

2.  Monthly  reports: 

a.  General  comments: 

(1)  it  is  not  known  whether  the  forms  used  in  all  21  regions  are  the  same 
or  "localized", 

(2)  it  is  generally  understood  that  monthly  reports  deal  with: 

(i)  the  confirmed  trust  account, 
(ii)  the  pre-confirmed  trust  acct, 
(iii)  the  trustee  expense  acct. 

b.  Strengths: 

(1)  these  reports  are  submitted  to  the  regional  offices,  and  it  is  believed 
that  they  are  monitored,  that  they  are  used  as  a  management  tool,  and  that 
the  USTs  contact  the  standing  trustees  as  to  trends  noticed,  etc. 

(2)  while  for  some  trustees  this  reporting  requirement  may  be  burden- 
some, for  most  it  makes  it  mush  easier  to  prepare  the  annual  reports  and 
to  prepare  new  and  amended  budgets. 

c.  Weaknesses: 

(1)  the  forms  do  not  flow  logically  from  the  budgets  through  the  monthly 
reports  to  the  annual  reports, 

(2)  the  manner  of  review  is  burdensome  and  inconsistent, 

(3)  there  are  no  stated  criteria  as  to  how  entries  are  to  be  evaluated, 

(4)  far  too  often  entries  that  appear  and  are  disclosed  by  the  trustee  re- 
ceive no  inquiry  or  comment,  and  then  when  the  budgel^annual  report  is 
prepared,  questions  are  raised  for  the  first  time  (i.e.  monthly  report  entries 
are  overlooked  or  ignored). 

3.  Annual  reports: 

a.  Strengths:  (1)  the  forms  are  uniform; 

b.  weaknesses:  To  be  developed. 

4.  Audits: 

a.  Strengths: 

(1)  concept  of  bidding  out  audit  contracts  and  finding  the  most  qualified 
and  reasonably  priced  auditors  has  taken  time  but  now  appears  headed  in 
the  right  direction, 

(2)  solicited  input  form  NACTT  as  to  Chapter  13  trustee  recommenda- 
tions for  the  audit  process, 

(3)  published  audit  criteria  and  statistics  as  to  all  trustees. 
b.  Weaknesses: 
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(1)  prices  for  auditors  usually  unnecessarily  burdensome  to  small  trust- 
ees, 

(2)  even  though  input  solicited  from  NACTT,  it  was  obvious  that  UST  ig- 
nored or  disregarded  all  suggestions  of  chapter  13  trustees, 

(3)  EOUST  added  some  "secret  requirements"  when  meeting  with  the 
auditors  that  were  not  included  in  the  original  specs/proposals, 

(4)  attitude  from  many  of  the  regional  offices  that  when  auditors  reported 
"no  defects",  the  reply  was  "what  do  you  mean  you  found  nothing  wrong?!" 


Supplemental  Response  of  the  Association  of  Bankruptcy  Professionals, 
Inc.  (ABP)  to  the  National  Academy  of  Public  Administration  (NAPA) 
Study  of  Alternaitve  Structures  for  the  United  States  Trustee  Program 
(USTP),  February  28,  1995 

SUGGESTED  CRITERIA  FOR  ALTERNATrVE  PROGRAM 

Comment:  Rather  than  suggest  at  this  time  where  the  oversight  functions  of  the 
USTP  should  be  housed,  these  comments  are  offered  to  indicate  the  criteria  that 
should  govern  not  only  the  formulation  of  such  an  agency,  but  of  greater  concern 
the  criteria  which  should  govern  its  existence  and  operation. 

Also  not  included  with  these  comments  are  proposed  means  for  funding  any  alter- 
native to  the  USTP.  It  is  requested  that  if  suggestions  are  desired  as  to  this  aspect 
of  the  NAPA  study,  that  we  be  so  advised.  The  NAPA  study  may  wish  to  consider 
the  former  method  of  funding  bankruptcy  administration  known  as  the  "Salary  and 
Expense"  (S&E)  fund,  which  was  based  on  a  1%  surcharge  on  all  distributions  made 
by  chapter  13  trustees. 

I.  Criteria  for  OVERALL  evaluation  of  the  USTP: 

A.  Mission  of  the  USTP: 

1.  define  the  USTP  mission  statement  and  circulate  the  same  for  comment 
by  those  most  directly  affected  by  USTP  policies  and  practices; 

2.  identify  with  clarity  the  alleged  "defects"  in  the  bankruptcy  system  which 
the  USTP  proposes  to  address  and  remedy; 

3.  disclose  and  describe  the  nature  and  extent  of  the  administrative  structure 
to  be  utilized  by  the  USTP  to  address  its  mission; 

4.  disclose  the  "chain  of  command"  to  be  adopted  by  the  USTP  to  carry  out 
its  mission;  focus  on  regional/local  administration  (i.e.  a  decentralized  structure) 
as  opposed  to  a  Washington-based  hierarchy; 

5.  develop  and  disclose  and  "reporting"  system  as  to  the  USTP's  performance 
of  its  mission; 

6.  as  to  matters  dealing  with  standing  (Chapter  13)  and  Case  (Chapter  7) 
trustees,  be  open  and  forthright  in  the  development  of  policies,  rules  and  prac- 
tices, and  establish  sincere  and  credible  liaisons  as  to  the: 

a.  appointment  of  qualified  individuals; 

b.  develop  an  alternative  to  the  present  practice  and  policy  where  the 
USTP: 

(1)  has  the  power  to  appoint  trustees,  and  then, 

(2)  to  evaluate  the  trustee's  performance  as  to  limited  criteria  and 
areas  of  expertise,  and 

(3)  to  arrange  for  audits  of  the  trustee's  financial  accountability  with 
uniform,  fair  and  disclosed  in  advance  criteria,  and 

(4)  with  an  authority  to  remove  trustees  separate  from  those  author- 
ized to  appoint  and  evaluate. 

7.  to  the  extent  the  USTP  is  influenced  to  any  degree  by  "perceptions",  it 
must  be  required  disclose  all  factual  and  other  basis  for  such  perceptions  or  im- 
pressions rather  than  being  allowed  to  assume  that  its  perceptions  are  valid 
and  sufficient  to  constitute  the  basis  for  any  policy  decisions; 

8.  issue  a  clear,  unequivocal  pronouncement  that  the  USTP  will  no  longer 
conduct  any  micromanagement  as  to  trustees. 

B.  Qualifications  of  USTP  Personnel: 

1.  set  stated  qualifications  as  to  minimum  basic  knowledge  and  experience; 

2.  disclose  not  only  those  requirements  but  the  adherence  to  or  deviation  from 
those  requirements  as  to  any  USTP  personnal  hired; 

3.  make  it  a  stated  aspect  of  the  USTP's  purpose  and  mission  that  all  USTP 
shall  endeavor  to  foster  a  positive,  constructive  attitude  towards: 

a.  the  performance  of  USTP's  mission, 

b.  relationships  with  private  sector  trustees, 
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c.  the  removal  or  reassignment  of  USTP  personnel  who  do  not  adhere  to 
this  policy. 

4.  make  it  a  stated  requirement  as  to  USTP  policy  making  that  all  USTP  per- 
sonnel be  evaluated  regularly  as  to  their  individual  communication  skills  (writ- 
ing, verbal,  etc.)  regarding 

a.  the  promulgation  of  rules,  regulations  and  guidelines, 

b.  being  concise  as  to  USTP's  concerns  (as  opposed  to  being  evasive), 

c.  approach  to  policy  formulation  and  decision  making, 

d.  not  being  adversarial  tone  in  written  and  verbal  communications. 

5.  make  it  clear  in  the  USTP's  mission  statement  that  all  reasonable  dif- 
ferences of  opinion  as  to  any  matter  between  USTP  personnel  and  case/standing 
trustees  not  only  will  be  encouraged,  but  also  will  r.ot  subject  the  dissenting 
parties  to  any  recrimination; 

6.  make  it  clear  that  the  USTP  will  not  promote  or  tolerate  within  its  ranks 
the  creation  or  continuation  of  an  adversarial  attitude  with  trustees,  or  lack  of 
trust  or  mutual  respect; 

7.  that  the  USTP  will  no  longer  be  evasive  in  making  responses  to  trustee 
inquiries. 

II.  Decision  Making  Authority  and  Practice: 
A.  The  Promulgation  of  Rules  and  Regulations: 

1.  all  rules  and  regulations  to  be  promulgated  must  be  subject  to  the  Adminis- 
trative Procedures  Act  (APA); 

2.  flexibility  and  room  for  adaptation  to  local/regional  conditions  must  be 
paramount; 

3.  the  adoption  of  nationwide  policies  and  practices  must  be  clearly  commu- 
nicated, and  must  also  be  flexible;  these  would  include: 

a.  setting  audit  criteria,  and  awarding  audit  contracts, 

b.  the  promulgation  of  forms  dealing  with  budgets  and  reports. 

4.  establish  a  dispute  resolution  mechanism  founded  on  fairness  and  due 
process; 

5.  establish  avenues  of  appeal  from  decisions  of  local  bureaucrats; 

6.  it  shall  be  stated  in  the  USTPs  Mission  statement  that  no  longer  will  the 
USTP: 

a.  threaten  to  or  actually  cut  off  a  trustee's  compensation, 

b.  terminate  further  assignment  of  cases  {i.e.  de  facto  removal),  or 

c.  express  or  even  entertain  the  attitude  that  the  USTP  has  or  may  have 
the  power  to  remove  a  trustee  except  for  cause. 


Summary  of  NAPA  Panel  Preliminary  Recommendation — Alternative 
Structure  for  the  United  States  Trustee  Program 

background 

The  Department  of  Justice  has  asked  the  National  Academy  of  Public  Administra- 
tion (NAPA)  for  a  review  of  the  United  States  Trustee  Program  (USTP).  The  study 
has  two  primary  objectives.  First,  the  study  will  assess  the  strengths  and  weak- 
nesses of  the  current  USTP.  Second,  the  study  will  evaluate  the  feasibility  of  im- 
proving the  USTP  by  implementing  an  alternative  administrative  and  management 
structure  that  relies  on  greater  involvement  of  the  private  sector  in  managing  pro- 
gram activities. 

METHODOLOGY 

In  addition  to  the  management  and  legal  expertise  provided  by  the  project  Panel, 
the  project  staff  interviewed  a  wide  range  of  bankruptcy  system  participants,  as  well 
as  experts  in  the  areas  of  privatization,  government  corporations,  and  self  regu- 
latory organizations.  The  staff  also  directly  observed  operations  at  nine  UST  re- 
gional and  field  offices,  analyzed  pertinent  statistical  data,  and  reviewed  relevant 
literature.  Among  the  literature  surveyed  were  audit  reports  prepared  by  the  U.S. 
General  Accounting  Office  and  the  Department  of  Justice  Inspector  General,  and  the 
USTP's  own  internal  documents. 

The  project  staff  conducted  more  than  100  interviews  with  program  staff,  judges, 
clerks  of  court,  practitioners,  and  representatives  of  major  industry  and  interest 
groups.  These  interviews  were  conducted  in  the  metropolitan  Washington  D.C.  area 
and  in  five  United  States  Trustee  regions  which  reflected  diversity  in  both  geog- 
raphy and  case  load.  In  addition,  a  separate  panel  consisting  of  Assistant  United 
States  Trustees  from  around  the  country  was  assembled  to  respond  to  a  variety  of 
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alternative  models  for  accomplishing  the  program's  mission.  Further  feedback  will 
also  be  provided  by  a  panel  of  United  States  Trustees. 

CRITERIA 

Each  of  the  options  presented  below  as  considered  in  the  context  of  four  criteria 
established  by  the  Panel: 

Mission:  The  alternative  must  ensure  the  fulfillment  of  the  program's  primary 
mission,  ensuring  the  integrity  of  the  bankruptcy  system. 

Inherently  governmental  functions:  Those  functions  that  are  inherently  govern- 
mental should  only  be  performed  by  a  government  agency. 

Efficiency:  The  effect  of  the  alternative  on  the  efficiency  of  the  bankruptcy  system 
should  be  considered. 

Equity:  The  fee  structure  required  to  support  the  program  should  be  equitable. 

OPTIONS 

The  Panel  developed  three  models  for  alternative  structures. 

Option  1:  Streamlined  federal  program  with  the  Department  of  Justice.  Retain  the 
program  as  a  component  of  the  Department  of  Justice,  but  significantly  streamline 
the  organization  and  operations  by  eliminating  the  regional  layer,  consolidating  field 
offices,  contracting  out  some  functions  and  reducing  the  scope  of  other  functions. 

Option  2:  Government  Corporation.  Convert  the  USTP  to  a  wholly  owned  govern- 
ment corporation  that  would  report  to  the  Attorney  General,  but  not  be  a  part  of 
the  Department. 

Option  3:  Self-regulatory  Organization.  Devolve  most  of  the  USTP  functions  to  a 
self-regulatory  organization  with  a  membership  of  private  trustees.  Broad  oversight 
would  be  provided  by  a  federal  program  within  the  Department  of  Justice. 

PANEL  RECOMMENDATION 

The  Panel  was  split  between  two  possible  recommendations.  Some  on  the  panel 
recommend  a  combination  of  options  1  and  2 — convert  the  USTP  to  a  government 
corporation,  with  a  streamlined  program  as  reflected  in  the  first  option.  This  alter- 
native would  recognize  the  inexorable  link  between  the  program's  workload  and  the 
national  and  regional  economic  cycles.  By  allowing  the  program  to  operate  more  as 
a  business,  the  program  can  operate  more  efficiently  and  effectively. 

The  recommended  structure  would: 

Be  a  wholly-owned  government  corporation  enabled  in  statute  with  the  same  au- 
thorities and  most  of  the  functions  currently  vested  with  the  USTP; 

Report  to  the  Attorney  General  but  would  be  outside  of  the  Department; 

Have  a  streamlined  organizational  structure  with  no  regional  offices  and  fewer 
field  offices; 

Be  off-budget  and  not  subject  to  the  federal  appropriations  process; 

Be  subject  to  annual  congressional  budget  authorization  and  audit; 

Have  non-federal  employees  who  are  exempt  from  the  federal  civil  service  regula- 
tions; 

Be  financed  through  user  fees  and  be  able  to  retain  a  reasonable  amount  of  sur- 
plus revenues; 

Contract  some  of  the  financial  monitoring  and  review  functions — e.g.,  auditing 
trustees,  reviewing  no  asset  cases,  reviewing  monthly  operating  reports  and  mon- 
itoring debtor  in  possession  compliance  with  administrative  requirements,  and  col- 
lecting quarterly  fees; 

Change  the  scope  of  many  program  activities  to  improve  the  efficiency  of  the  pro- 
gram including:  change  the  frequency  of  audits  from  annually  to  significantly  less 
frequent,  random  audits;  institute  the  procedures  that  allow  for  more  spot  random 
checks  rather  than  100%  reviews  in  the  area  of  supervising  case  administration, 
monitoring  case  progress,  and  monitoring  pleading;  provide  enforcement  authorities 
to  the  program,  such  as  removing  trustees.  This  would  reduce  the  amount  of  time 
the  program  staff  currently  spends  coercing  compliance. 

Create  a  unified  automation  system  with  the  U.S.  Bankruptcy  Courts  for  efficient 
data  exchange. 

This  recommendation  would  require  legislative  changes.  If  this  legislation  is  not 
approved  or  if  the  Department  of  Justice  (DOJ)  believes  other  considerations  pre- 
vent the  implementation  of  a  government  corporation.  Option  1,  a  streamlined  fed- 
eral program  within  the  DOJ,  should  be  implemented,  Option  1  was  favored  as  the 
primary  recommendation  of  two  of  the  Panel  members,  Option  1  incorporates  the 
parts  of  the  Panel's  recommendation  described  above  dealing  with  contracting  out 
and  changing  the  scope  of  program  activities.  It  would  also  allow  the  program  to 
operate  more  efficiently  and  effectively.  The  major  difference  is  that  it  would  remain 
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a  federal  program  within  the  Department  of  Justice  without  the  independent  powers 
of  a  government  corporation. 


Response  of  Joseph  Patchan  to  Oral  Question  From  Senator  Grassley 

Question.  Did  the  1994  amendment  to  11  U.S.C.  §109,  which  raised  the  chapter 
13  eligibility  limits,  cause  an  increase  in  chapter  13  filings  and  a  corresponding  de- 
crease in  chapter  11  filings? 

Answer.  Statistics  on  the  number  of  debtors  who  have  filed  chapter  13  as  a  result 
of  the  increased  debt  limits  in  1994  are  still  being  compiled.  Those  numbers  will 
be  furnished  to  the  Subcommittee  in  a  supplemental  response  as  soon  as  they  be- 
come available.  At  this  point,  available  data  tend  to  indicate  that  the  1994  amend- 
ment to  the  chapter  13  eligibility  limits  may  have  contributed  to  an  increase  in 
chapter  13  filings  and  a  corresponding  decrease  in  chapter  11  filings  (specifically, 
non-business  filings).  Indeed,  a  few  chapter  13  standing  trustees  are  now  employing 
business  consultants  to  aid  in  the  administration  of  chapter  13  business  cases.  How- 
ever, the  long-term  decline  in  chapter  11  filings  suggests  that  there  are  other  factors 
contributing  to  this  shift. 

A  study  of  available  filing  data  suggests  that  the  increased  chapter  13  debts  lim- 
its, which  took  effect  in  October  1994,  have  had  an  impact  on  the  number  of  non- 
business filers  in  chapter  11.  Since  1994,  chapter  13  filings  increased  by  22,708 
cases— from  248,942  filings  in  1994,  to  271,650  filings  in  1995— while,  at  the  same 
time,  chapter  11  cases  declined  by  3,281  filings.  However,  overall  chapter  11  filings 
have  been  on  a  steady  decline  since  1991,  long  before  the  1994  amendment  in  chap- 
ter 13.  See  Exhibit  1  (Bankruptcy  Filings  All  Chapters  1991-1997).  In  1991,  for  ex- 
ample, chapter  11  filings  totalled  23,508  cases  compared  to  only  12,639  cases  filed 
in  1995,  a  drop  of  almost  54%. 

With  the  overall  decline  in  chapter  11  filings,  there  has  been  a  disproportionate 
decline  in  the  number  of  non-business  filers  in  chapter  11,  particularly  since  the 
1994  amendment.  The  year-to-date  filings  for  each  quarter  in  1995  when  compared 
to  1994  are  telling.  Each  quarter  of  1995  shows  a  sharp  decline  over  the  preceding 
year  in  the  number  of  non-business  11  cases  filed,  ranging  anywhere  from  25%  to 
42%.  See  Exhibit  2  (Business/Non-business  Filing  Date — 12  Mon.  Ending);  Exhibit 
3  (Chapter  Showing  %  Change  in  Chapter  11  Filings — Non-business/Business).  With 
the  year  ending  12/31/95,  for  example,  the  number  of  non-business  chapter  11  filers 
was  almost  40%  less  than  the  prior  year  ending  12/31/94.  See  Exhibit  3.  Numbers 
also  show  that  since  the  1994  amendments,  the  decline  in  chapter  11  non-business 
filings  corresponds  with  an  increase  in  non-business  filings  in  chapter  7  and  chapter 
13.  See  Exhibit  4  (Percent  Change  in  Nonbusiness  Filings — Chapters  7,  11,  and  13). 


Responses  of  Joseph  Patchan  to  Questions  From  Senator  Thurmond  for 

Panel  II 

Question  1.  Mr.  Patchan,  inherent  tension  exists  between  the  individual  Chapter 
13  standing  trustees  and  the  Office  of  the  United  States  Trustee,  which  can  be 
traced  to  the  oversight  function  the  U.S.  Trustees  perform.  How  do  you  respond  to 
the  criticism  from  the  other  panelists  that  the  oversight  function  has  evolved  into 
"micro  management"  of  the  Chapter  13  standing  trustees  to  an  extent  never  in- 
tended by  the  Congress  when  it  authorized  the  U.S.  Trustee  program? 

Answer  1.  Our  obligation  under  the  law  is  to  supervise  standing  trustees  and  to 
fix  their  compensation  and  expenses,  based  on  what  is  actual  and  necessary  to  their 
operation.  28  U.S.C.  §586.  As  the  other  panelist  acknowledged,  some  oversight  and 
supervision  is  required  to  accomplish  this  function.  Nonetheless,  there  will  undoubt- 
edly always  be  some  individuals  who  are  not  pleased  with  any  level  of  supervision. 
Such  tension  is  inherent  in  the  system. 

Congress  intended  the  United  States  Trustees  to  be  the  watchdogs  of  the  bank- 
ruptcy system.  H.R.  Rep.  No.  595,  95th  Cong.  1st  Sess.  88  (1977).  The  use  of  fidu- 
ciary trust  funds  by  standing  trustees  involves  important  ethical  considerations,  and 
requires  safeguards  to  assure  appropriate  utilization  of  fiduciary  funds.  Congress 
recognized  the  risk  of  management  of  fiduciary  funds  when  it  created  the  United 
States  Trustee  Program.  Id.  at  107-09.  The  need  to  have  adequate  safeguards  is  in- 
creasingly important  given  the  numbers  of  cases,  and  sums  of  monies,  that  are  en- 
trusted to  private  standing  trustees.  For  example,  in  the  year  ending  September  30, 
1980,  chapter  13  filings  totalled  only  67,825,  compared  to  271,  650  chapter  13  cases 
filed  in  the  year  ending  September  30,  1995.  In  addition,  over  $2  billion  dollars  is 
administered  each  year  by  the  fewer  than  200  individuals  who  serve  as  chapter  1C 
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standing  trustees.  While  some  trustees  may  voice  criticism,  others  have  applauded 
our  efforts  in  this  area. 

To  better  address  the  ethical  issues,  and  to  provide  consistency  in  the  application 
of  Program  policies,  we  developed  and  issued  for  informal  comment  a  set  of  proposed 
Standards  of  Conduct.  The  Standards  were  recently  revised,  and  will  be  published 
soon  in  the  Federal  Register.  The  Standards  represent  the  culmination  of  a  lengthy 
process  to  develop  and  spell  out  the  Program's  policies  and  guidelines  for  the  use 
of  fiduciary  expense  funds,  to  eliminate  any  uncertainty  over  the  allowance  of  ex- 
penses incurred  in  the  trustees'  administration  of  cases.  The  Standards  are  designed 
to  provide  greater  guidance  to  trustees  about  permissible  uses  of  these  funds  and, 
thereby,  avoid  complaints  of  micromanagement.  For  example,  we  have  provided  for 
such  matters  as  community  standards  and  local  wage  rates  as  a  measure  of  appro- 
priate messages. 

The  Program  has  endeavored  to  work  with  the  standing  trustees  to  respond  to 
their  questions  and  concerns,  and  actively  solicited  suggestions  in  the  course  of  de- 
veloping the  Standards.  After  the  Standards  were  initially  proposed  last  year,  for 
example,  United  States  Trustees  held  over  ten  meetings  throughout  the  country 
with  small  group  of  standing  trustees  to  discuss  the  proposal.  In  addition,  we  spoke 
to  many  organizations  and  groups  at  both  national  and  local  levels.  We  believe  the 
recently  revised  Standards  reflect  the  level  of  our  outreach  effort.  More  consider- 
ation will  be  given  to  individual  concerns  once  the  Standards  are  published  for  no- 
tice and  comment  in  the  Federal  Register,  in  accordance  with  the  Administrative 
Procedures  Act. 

Question  2.  It  has  been  suggested  that  the  proposed  surcharge  on  the  Chapter  13 
standing  trustees  will  provide  an  additional  $6.2  million  in  1997  for  the  self-funded 
U.S.  Trustee  Program,  which  includes  needed  supervision  of  the  standing  trustees 
to  prevent  abuses  of  fiduciary  funds.  Would  any  panelist  care  to  elaborate  on  the 
types  of  abuses  that  now  occur,  and  whether  additional  funds  are  needed  to  curb 
such  abuses? 

Answer  2.  Although  abuse  of  fiduciary  funds  is  not  necessarily  widespread  or  sys- 
temic, the  United  States  Trustee  Program  has  seen  some  standing  trustees  charge 
the  fiduciary  trust  funds  for  services  at  sums  far  above  market  rates,  or  for  unneces- 
sary or  unsubstantiated  expenses.  In  one  instance,  a  standing  trustee  who  had 
leased  computer  software  from  himself  entered  into  a  new  contract  with  a  third 
party  to  provide  software  services;  he  then  demanded  that  the  United  States  Trust- 
ee allow  him  to  pay  himself  $200,000  as  a  condition  for  transferring  the  case  data 
from  his  system  to  the  new  system. 

Some  trustees  have  used  fiduciary  trust  funds  to  improperly  subsidize  their  busi- 
nesses or  law  firms.  For  example,  a  United  States  Trustee  discovered  that  a  stand- 
ing trustee  who  shared  offices  with  his  law  firm,  had  used  fiduciary  expenses  funds 
to  pay  for  most  of  the  law  firm's  copiers,  computers,  telephones,  fax  machines,  gen- 
eral offices  supplies,  and  secretaries.  Other  trustees  have  used  trust  funds  for  thea- 
ter tickets,  discount  store  memberships,  parties,  family  vacations,  parking  fines,  and 
tax  penalties. 

It  is  a  difficult,  time-consuming,  and  resource  intensive  process  for  United  States 
Trustees  to  assess  allegations  that  expense  funds  are  being  used  inappropriately.  It 
has  been  our  experience  that  identifying  and  proving  conflict  of  interest  and  self- 
dealing  abuses  often  requires  an  extensive  presence  by  Program  personnel  in  the 
standing  trustee's  office.  We  anticipate  that  the  previously  mentioned  standards  of 
conduct  will  provide  greater  guidance  to  standing  trustees  about  permissible  uses 
of  fiduciary  trust  funds,  and  prevent  abuses  before  they  occur.  In  addition  to  helping 
us  curb  inappropriate  expenditures  from  the  trust  funds,  the  standards  will  assist 
in  holding  the  line  on  current  expenses  attributable  to  oversight  in  this  area. 

Although  the  following  question  is  addressed  to  Mr.  Efremsky,  we  would  like  to 
take  the  opportunity  to  address  this  issue  as  well. 

Question  3.  Mr.  Efremsky,  you  note  in  your  written  testimony  that  the  surcharge 
which  the  U.S.  Trustee  seeks  to  impose  on  the  Chapter  13  standing  trustees  will 
ultimately  be  borne  by  the  unsecured  creditors.  Is  it  unreasonable  to  expect  credi- 
tors to  assume  some  of"  the  costs  of  recovering  their  losses? 

Answer  3.  In  1986,  Congress  established  the  United  States  Trustee  Program1  as 
a  self-funded  entity  to  be  paid  for  by  the  users  of  the  system,  namely  the  debtors 


1  The  reference  to  "Program"  is  meant  to  be  inclusive  of  all  United  States  Trustees  and  the 
Director.  Under  28  U.S.C.  §586,  the  United  States  Trustees  are  responsible  for  supervising  the 
private  standing  trustees  while  the  Director,  acting  as  the  Attorney  General's  designee,  fixes 
compensation  and  expenses  for  each  standing  trustee  in  consultation  with  the  appropriate  Unit- 
Continued 
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Answer  4.  The  standards  you  refer  to  are  ethical  ones.  While  we  have  found 
abuses  that  violate  Congress  requirement  that  fiduciary  trust  funds  be  used  for 
only  "actual,  necessary"  expenses,  we  work  with  the  trustee  to  seek  voluntary  com- 
pliance. In  some  instances,  the  standing  trustee  has  been  required  to  reimburse  the 
expense  fund  for  improperly  charged  items  from  his  or  her  personal  funds.  More- 
over, since  1993,  the  Program  has  either  asked  18  trustees  with  serious  budgetary 
and  performance  deficiencies  to  resign,  or  has  filed  a  motion  with  the  court  to  have 
them  removed.  Due  to  the  Program's  scrutiny  of  standing  trustee  budgets,  many 
questionable  items  are  caught  and  corrected  at  the  budget  review  stage.  Since  1990, 
we  have  investigated  and  referred  one  standing  trustee  and  four  standing  trustee 
employees  for  defalcation  of  trust  funds,  which  have  been  prosecuted.  We  have  no 
instances  of  criminal  prosecution  for  expense  abuse. 

Question  5.  Every  year  each  Chapter  13  trustee  is  audited  by  an  outside  account- 
ing firm  hired  by  the  U.S.  Trustee  and  paid  for  by  the  Chapter  13  trustee.  Is  this 
process  a  successful  way  to  control  abuses  of  fiduciary  funds? 

Answer  5.  The  Chapter  13  audits  are  essentially  a  cash  management  review  of 
the  fiduciary  trust  fund  accounts  administered  by  the  standing  trustees.  The  objec- 
tive is  to  ascertain  that  (1)  expenses  are  adequately  supported,  properly  classified, 
and  for  legitimate  purposes,  (2)  expenses  conform  to  the  trustee's  annual  budget  ap- 
proved by  the  Director  and  the  United  States  Trustee,  (3)  payrolls  are  adequately 
supported  and  computed,  (4)  employees  are  paid  only  for  work  performed,  and  (5) 
expense  account  revenues  are  accurately  and  timely  recorded. 

The  primary  goal  of  these  audits  is  to  ensure  that  the  monies  entrusted  to  the 
standing  trustee  can  be  reconciled.  The  audits  are  vital  to  the  integrity  of  the  bank- 
ruptcy system,  and  verify  the  administration  of  fiduciary  trust  funds.  However,  we 
do  not  ask  the  auditors  to  make  a  determination  regarding  whether  the  trustees' 
expenses  are  "necessary"  as  required  by  law.  28  U.S.C.  §  586.  It  remains  the  respon- 
sibility of  the  United  States  Trustee  to  make  that  determination  based  on  ethical 
standards  and  Program  policy. 

Question  6.  (a)  Flexibility  by  the  U.S.  Trustee  in  the  administration  of  the  new 
standards  is  important.  What  degree  of  flexibility  should  the  U.S.  Trustee  under- 
take due  to  the  fact  that  there  is  varying  degrees  of  bankruptcy  administration  in 
the  different  regions  of  the  country? 

Answer  6.  Our  proposed  standards  and  guidelines  were  thoughtfully  developed  by 
the  Standing  Trustee  Subcommittee,  comprised  of  United  States  Trustees  from 
many  areas  of  the  country.  Members  of  this  Subcommittee  traveled  around  the 
country,  meeting  in  over  ten  locations  with  groups  of  standing  trustees,  in  order  to 
hear  their  concerns  and  modify  the  standards  and  guidelines  to  avoid  any  unin- 
tended results.  Further  consideration  was  given  to  written  comments  were  submit- 
ted by  approximately  130  individuals  and  organizations.  We  recognize  that  there  are 
unique  circumstances  in  each  region,  and  even  in  each  district  of  the  country.  Con- 
sequently, the  Subcommittee's  revised  version  of  the  standards  and  guidelines  pro- 
vides the  United  States  Trustees  with  flexibility  in  the  application  of  these  policies. 

Question  6b.  What  do  you  believe  to  be  the  most  favorable  form  of  dispute  resolu- 
tion? 

Answer  6b.  As  stated  in  response  to  Question  3,  each  United  States  Trustee  has 
the  responsibility  and  discretion  to  make  decisions  on  a  local  basis.  It  is  inevitable 
that  differences  of  opinion  may  arise  from  time  to  time.  This  is  a  by-product  of  the 
United  States  Trustee's  duty  to  supervise  and  monitor  the  standing  trustees'  efforts 
to  fulfill  their  statutory  duties  and  fiduciary  obligations.  The  Director  is  committed 
to  providing  fair  and  timely  resolution  of  disagreements  that  cannot  be  resolved  at 
the  local  level.  This  commitment  is  a  longstanding  one,  having  been  shared  and 
communicated  to  trustees  by  former  Directors.  The  following  procedures  for  address- 
ing and  resolving  issues  have  been  used  by  the  Program  for  the  past  several  years. 

Chapter  7  panel  trustees,  as  well  as  standing  trustees  in  chapter  12  and  chapter 
13,  initially  discuss  questions  and  concerns  with  their  primary  field  contact  (either 
a  bankruptcy  analyst,  Assistant  United  States  Trustee,  or  standing  trustee  coordi- 
nator). Most  issues  can  generally  be  resolved  at  this  point.  For  those  matters  which 
need  further  review,  the  trustees  can  write  or  call  the  United  States  Trustee  for 
their  region.  Despite  efforts  to  amicably  resolve  issues  at  a  local  or  regional  basis, 
some  matters  may  need  additional  consideration.  In  these  situations,  the  trustee 
may  seek  review  from  the  Deputy  Director  or  the  Director. 

This  procedure  has  been  used  in  the  past  and,  on  occasion,  decisions  have  been 
reversed.  Although  some  trustees  may  remain  dissatisfied,  we  believe  that  this  is 
the  optimal  process  because  it  is  informal  and  it  works.  It  also  allows  the  Director 
to  exercise  his  overall  responsibility  to  the  agency  to  review  any  complaints  from 
any  source  about  actions  taken  by  an  employee  of  the  United  States  Trustee  Pro- 
gram. 
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Question  7.  The  NAPA  report  recommends  that  the  U.S.  Trustee  should  eliminate 
the  regional  layer  of  the  organization,  consolidate  field  offices,  contract  some  func- 
tions, and  reduce  the  scope  of  others.  What  is  your  response  to  these  recommenda- 
tions? If  you  agree  with  some  or  all,  please  briefly  explain  your  position. 

Answer  7.  In  the  FY  1995  budget  process,  the  Office  of  Management  and  Budget 
recommended  that  the  Department  look  at  privatizing  the  United  States  Trustee 
Program.  As  a  result  of  that  request,  the  National  Academy  of  Public  Administra- 
tion (NAPA)  was  commissioned  to  conduct  a  6-month  study  of  the  Program,  and  to 
assess  the  feasibility  of  privatization.  In  its  report,  NAPA  credited  the  U.S.  Trustee 
Program  with  improving  the  integrity  of  the  bankruptcy  system,  and  concluded  that 
bankruptcy  oversight  was  an  inherently  governmental  function.  Thus,  it  rejected 
complete  privatization,  but  made  some  recommendations  for  privatizing  certain 
functions,  and  for  making  further  improvements  in  the  Program. 

Many  of  these  suggestions  are  incorporated  in  the  FY  1997  budget  submission  and 
the  Program's  restructuring  proposal  as  noted  in  the  response  to  Question  1.  In  ad- 
dition, the  Program  concurs  with  and  is  moving  forward  on  NAPA's  recommendation 
that  we  reduce  the  scope  and  intensity  of  our  chapter  7  trustee  oversight.  Revisions 
to  the  Chapter  7  Initiative  are  presently  being  drafted.  These  revisions  will  make 
trustee  reviews  more  flexible  and  focus  on  those  trustees  whose  operational  profile 
demonstrates  a  higher  risk  of  financial  or  case  administration  problems.  We  expect 
to  issue  them  in  the  next  several  months. 

Our  FY  1997  budget  submission  also  proposes  a  structural  reorganization  that, 
if  implemented,  would  reduce  the  number  of  United  States  trustees  from  21  to  11, 
reduce  regional  administrative  staff,  and  respond  to  shifts  in  case  load  through  the 
use  of  attrition  and  relocation  of  existing  employees.  In  regard  to  reducing  the  num- 
ber of  regions  from  the  present  21,  to  coincide  with  the  number  of  federal  judicial 
circuits,  we  have  suggested  that  the  proposal  be  placed  before  the  National  Bank- 
ruptcy Review  Commission  for  comment. 
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12  Mb. 

totAL 

BUSINESS 

NONBUSINESS 

ENDING 

7 

11 

13 

7 

11 

13 

7 

11 

13 

12/31/95 

626.150 

12.904 

266.588 

29,102 

11,535 

10,363 

597.048 

1,369 

276,225 

1  2/31  /94 

567.240 

14,773 

249.877 

29.689 

12.508 

9.238 

537.551 

2.265 

240.639 

%  CHANGE 

10  4% 

-12  7% 

14  7% 

-  2  0% 

-7  P% 

12  2% 

11.1% 

-396% 

14.8% 

9/30/65 

596.250 

12.639 

271.650 

^8.ao<- 

11.'  o« 

10.156 

569.450 

1.471 

261.494 

9/30/94 

571.971 

15.920 

248.942 

30.781 

13,379 

9.301 

541.190 

2,541 

239.641 

%  CHANGE 

4  6% 

-20  6% 

9  1% 

-6  4% 

-16  5% 

92% 

5  2% 

-42.1% 

9.1% 

6/30/95 

561 ,390 

13.221 

262.551 

29.146 

1  1.466 

9,734 

552,244 

1,755 

252.817 

6/30/94 

578.903 

17,098 

248.246 

56.748 

14,335 

9.687 

547,187 

2,763 

238,559 

%  CHANGE 

0.4% 

-22.7% 

5.8% 

-48  6% 

-20  0% 

0.5% 

0  9% 

-365% 

6.0% 

3/31/95 

568,563 

14,055 

255.382 

29.268 

12,012 

9,430 

539.295 

2.043 

245,952 

3/31/94 

590,191 

18,105 

249.087 

33,180 

15,219 

10.093 

557.031 

2.886 

238.994 

%  CHANGE 

-3.7% 

-22.4% 

2.5% 

-11.8% 

-21.1% 

-6.6% 

-3.2% 

-29.2% 

2.9% 

12/31/94 

567.240 

14,773 

249,877 

29.689 

12,508 

9.238 

537.551 

2.265 

240.639 

12/31/93 

602,980 

19.174 

251.773 

34.565 

16,156 

10.309 

568.415 

3.018 

241.464 

%  CHANGE 

-5.9% 

-23.0% 

-0.8% 

-14.1% 

-22.6% 

-10.4% 

-5.4% 

-25.0% 

-0.3% 

9/30/94 

571,971 

15,920 

248,942 

30.781 

13,379 

9.301 

541,190 

2.541 

239.641 

9/30/93 

621,071 

20,111 

254.667 

35.807 

17.068 

10.600 

585.264 

3,043 

244.067 

%  CHANGE 

-79% 

-20  8% 

-22% 

-14.0% 

-21.6% 

-123% 

-75% 

-16.5% 

-1.8% 

ft/30/94 

578.903 

17.096 

248.246 

56.748 

14,335 

9.687 

547.187 

2,763 

238,559 

6/30/93 

636.916 

20.579 

257,777 

36.647 

17,591 

10.728 

602.269 

2,988 

247.049 

%  CHANGE 

-9.4% 

-169% 

-3  7% 

54.9% 

- 1 8  5% 

-9  7% 

-9.1% 

-7.5% 

-34% 

3/31/94 

590,191 

18.105 

249,087 

33.180 

15,219 

10.093 

557.031 

2.886 

238.994 

3/31/93 

656,625 

21,451 

260.287 

37.047 

18,333 

11.064 

619.578 

3.118 

249,223 

%  CHANGE 

-10.1% 

-156% 

-43% 

-10  4% 

-170% 

-88% 

-10  1% 

-7.4% 

-4.1% 

12/31/93 

602,980 

19.174 

251.773 

34,565 

16,156 

10,309 

568.415 

3.018 

241,464 

12/31/92 

681 .663 

22,634 

265,577 

38.125 

19.436 

11.439 

643,538 

3,198 

254,138 

%  CHANGE 

-11.5% 

-153% 

-5.2% 

-9  3% 

-16.9% 

-99% 

-11.7% 

-56% 

-5.0% 

9/30/93 

621 ,071 

20,111 

254.667 

35,807 

17.068 

10.600 

585,264 

3,043 

244.067 

9/30/92 

684,866 

23.312 

267.631 

38,467 

20,070 

11,519 

646,399 

3,242 

256.112 

%  CHANGE 

-9.3% 

-13.7% 

-48% 

-6.9% 

-15  0% 

-80% 

-95% 

-6.1% 

-4.7% 

0/30/93 

638,916 

20,579 

257,777 

36.647 

17,591 

10,728 

602,269 

2.988 

247,049 

6/30/92 

679,662 

24029 

267121 

38.843 

20747 

11382 

640,819 

3282 

255739 

% CHANGE 

-6.0% 

-14.4% 

-3.5% 

-5.7% 

-152% 

-5.7% 

-6.0% 

-90% 

-3.4% 

3/31/93 

656,625 

21,451 

260,287 

37.047 

18,333 

11.064 

619.578 

3.118 

249.223 

3/31 /92 

674,415 

24,262 

266.202 

39,656 

21,153 

10,811 

634,759 

3.109 

255,391 

* 

.CHANGE 

-2.6% 

-11.6% 

-2.2% 

-66% 

-13.3% 

2.3% 

-24% 

0.3% 

-2.4% 
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Responses  of  Robin  E.  Phelan  to  Questions  From  Senator  Thurmond 

Thank  you  very  much  for  the  opportunity  to  respond  to  your  letter  of  May  1,  1996 
enclosing  questions  from  Senator  Thurmond  and  Senator  Heflin  regarding  the  Unit- 
ed States  Trustee  System.  I  have  no  responses  to  the  first  and  third  questions  of 
Senator  Thurmond  but  would  suggest  in  connection  with  the  second  question  pro- 
pounded by  Senator  Thurmond  that  a  lot  of  spot  checks  of  Chapter  13  standing 
trustees  can  be  made  for  $6.2  million  and  a  rough  cost  benefit  analysis  should  be 
made  to  determine  whether  Chapter  13  trustees  squander  $6.2  million  each  year 
and  whether  such  waste  could  be  prevented  by  additional  oversight. 


Response  of  Robin  E.  Phelan  to  Question  From  Senator  Heflin 

In  response  to  Senator  Heflin's  fifth  question,  I  believe  that  spot  checks  of  Chap- 
ter 13  trustees  would  be  more  effective  ?nd  less  costly  than  annual  audits.  I  also 
believe  that  Chapter  13  trustees  should  exercise  good  judgment  rather  than  adhere 
to  strict  standards.  If  a  Chapter  13  trustee  consistently  exercises  inappropriate 
judgment  he  should  be  replaced. 

Thank  you  again  for  the  opportunity  to  testify  on  Wednesday,  April  24,  1996  on 
behalf  of  the  American  Bankruptcy  Institute. 


Supplemental  Statement  of  Robin  E.  Phelan 

Chairman  Grassley  and  Members  of  the  Subcommittee,  my  name  is  Robin  E. 
Phelan  and  I  am  the  senior  attorney  in  the  Bankruptcy  and  Business  Reorganiza- 
tion Section  of  Haynes  and  Boone,  L.L.P.,  a  major  Texas  based  law  firm.  I  have 
practiced  bankruptcy  law  since  1970,  principally  in  the  areas  of  insolvency  and  reor- 
ganization. I  am  here  in  my  capacity  as  President  of  the  American  Bankruptcy  In- 
stitute ("ABI").  On  behalf  of  the  over  5,000  members  of  the  ABI,  I  am  pleased  to 
present  the  views  of  the  ABI,  and  a  few  of  my  own,  regarding  the  United  States 
Trustee  system. 

The  ABI  is  the  nation's  largest  multi-disciplinary  organization  devoted  to  research 
and  education  on  issues  related  to  insolvency.  We  are  non-profit  and  non-partisan. 
Our  members  represent  debtors  and  creditors,  individuals  and  businesses,  in  bank- 
ruptcy cases  throughout  the  country.  The  diversity  of  our  membership  dictates  that 
we  take  no  advocacy  positions  before  Congress. 

We  are  neither  advocates  nor  critics  of  the  current  role  of  the  United  States 
Trustee,  however,  as  was  acknowledged  by  the  National  Academy  of  Public  Adminis- 
trators ("NAPA")  in  its  report  on  the  United  States  Trustee  program  last  year,  the 
program  has  struggled  since  its  inception  to  gain  acceptance  within  the  bankruptcy 
community. 

In  response  to  criticism,  the  United  States  Trustee  program  has  sought  to  improve 
its  outreach  to  the  constituent  parts  of  the  bankruptcy  system.  Jerry  Patchan  and 
his  staff  deserve  credit  for  their  sincere  efforts  to  improve  the  system.  For  example, 
the  revision  of  the  Chapter  13  Trustee  Guidelines  in  response  to  suggestions  from 
the  panel  trustees  is  an  example  of  the  ongoing  dialog  between  the  Executive  Office 
of  the  United  States  Trustee  and  other  interested  parties  that  should  be  encouraged. 

In  addressing  the  issues  confronting  the  United  States  Trustee  program,  this  com- 
mittee should  keep  ten  (10)  principles  in  mind. 

First,  somebody  has  to  do  the  job.  Someone  has  to  appoint  trustees,  form  commit- 
tees, check  compensation  requests,  watch  for  fraud  and  incompetence  and  perform 
the  other  tasks  currently  required  of  the  United  States  Trustee. 

Second,  it  is  not  an  easy  job.  The  United  States  Trustee  is  criticized  for  micro- 
management  and  lack  of  local  autonomy  and  is  then  criticized  for  lack  of  uniformity 
in  the  United  States  Trustee  System. 

Third,  it  is  easier  to  manage  a  small  program,  like  the  Bankruptcy  Administrator 
program,  than  a  large  program  like  the  United  States  Trustee  program. 

Fourth,  wherever  Congress  decides  to  put  the  program,  there  will  be  conflicts.  The 
realistic  objective  is  to  minimize  the  conflicts. 

Fifth,  programs  are  administered  by  people.  The  program  should  allow  for  the 
continuity  of  good  people  and  provide  the  flexibility  to  get  rid  of  mistakes.  It 
shouldn't  make  any  difference  if  a  U.S.  Trustee  is  Republican,  Democrat  or  Whig, 
capable  U.S.  Trustees  should  remain  in  their  positions,  and  be  promoted  if  appro- 
priate, and  mediocre  or  incompetent  U.S.  Trustees  should  be  replaced. 

Sixth,  it  doesn't  matter  if  the  program  is  in  the  Judiciary,  the  Justice  Department 
or  the  Department  of  the  Interior,  the  objective  is  to  get  people  with  judgment,  and 
let  them  exercise  that  judgment  at  all  levels  of  the  system. 
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Seventh,  good  communicators  are  better  than  bad  communicators.  The  EOUST 
has  revised  the  Chapter  13  Trustee  guidelines  in  response  to  suggestions  to  panel 
trustees.  Two-way  communication  of  this  sort  is  the  only  way  to  make  the  system 
work. 

Eight,  even  good  people  need  adequate  funding.  However,  there  are  two  cor- 
ollaries to  this  principle.  First,  excess  rigidity  and  paper  work  waste  money.  For  ex- 
ample, random  spot  checks  are  more  effective  than  extensive  audits.  Second,  $111 
million  is  a  lot  of  money.  Between  1991  and  1996,  staffing  of  the  United  States 
Trustee  System  increased  11.6%,  cases  were  up  2%,  but  spending  was  up  56.8%. 
Hopefully,  this  spending  increase  was  for  improved  technology  to  implement  a  more 
efficient  United  States  Trustee  System.  Don't  make  the  user  fees  so  expensive  that 
they  will  impede  access  to  the  system  by  the  parties  the  system  is  designed  to  pro- 
tect. 

Ninth,  no  system  will  work  if  you  run  off  private  trustees  with  useless  paper 
work. 

Tenth,  judges  should  judge  and  administrators  should  administrate.  We  don't 
need  another  layer  of  judges  called  United  States  Trustees. 

On  the  other  hand,  we  probably  do  need  a  few  more  bankruptcy  judges.  The  levels 
of  consumer  debt  continue  to  increase.  Chapter  ll's  take  a  disproportionate  amount 
of  judicial  time  and  resources.  Actually,  they  take  an  exponential  amount  of  time 
and  resources. 

I  have  a  whole  floor  of  lender  and  finance  lawyers  in  our  firm  and  they  tell  me 
that  lenders  are  now  making  stupid  loans  again.  In  addition,  syndicators  are  put- 
ting together  stupid  syndications  and  investment  bankers  are  securitizing  anything 
that  doesn't  bite  back.  In  addition,  class  action  litigation  continues  to  increase.  As 
a  result,  it  is  my  opinion  that  Chapter  ll's  will  again  become  popular. 

The  judicial  conference  has  done  a  careful  study  and  the  ABI  supports  its  proposal 
for  eleven  new  judges.  The  ABI  also  supports  the  concept  of  using  current  judicial 
resources  wherever  geographically  needed.  The  only  other  solution  is  to  scrap  our 
outmoded  evidentiary  rules  which  have  very  little  relevance  to  the  issues  that  arise 
in  connection  with  bankruptcy  cases  or  to  execute  a  few  thousand  really  litigious 
lawyers  who  continue  to  find  new  ways  to  add  cost  and  delay  to  bankruptcy  cases. 
The  media,  lawyers  and,  unfortunately,  clients  have  perpetuated  the  mistaken 
image  that  the  objective  of  litigation  is  to  score  procedural  points,  intimidate  the  op- 
ponent and  eventually  utilize  the  system  to  grind  the  other  side  into  submission. 
Among  the  tools  of  this  approach  are  the  outmoded  evidentiary  and  procedural  rules 
which  are  better  suited  to  a  determination  of  whether  Ralph  shot  Sally  and  did 
Leroy  really  break  the  toaster  than  whether  a  plan  or  reorganization  in  a  Chapter 
11  case  is  feasible. 

It  has  also  been  argued  that  as  appellate  case  decisions  further  define  the  legal 
issues  involved,  the  need  for  more  and  more  bankruptcy  judges  will  decline.  How- 
ever, any  real  solution  will  necessarily  involve  a  fundamental  change  in  the  evi- 
dentiary and  procedural  practices  currently  utilized.  There  is  a  great  deal  of  wasted 
time  in  the  system  which  needs  to  be  eliminated. 

The  United  States  Trustee  Subcommittee  of  the  ABI  has  prepared  a  draft  analysis 
of  several  of  the  issues  which  I  have  discussed  today.  I  ask  that  a  copy  of  the  analy- 
sis be  included  as  part  of  my  statement.  The  ABI  has  also  published  an  analysis 
of  the  United  States  Trustee  System  as  part  of  its  symposia  series.  This  publication 
has  previously  been  provided  to  the  members  of  Congress. 

After  nearly  seventeen  years,  the  United  States  Trustee  Program  is,  in  many  re- 
spects, still  in  its  developmental  state,  attempting  to  identify  a  clear  mission  and 
searching  for  the  respect  of  all  the  parties  to  bankruptcy  proceedings.  We  commend 
the  Committee  for  its  interest  in  investigating  the  United  States  Trustee  Program 
and  urge  you  to  thoughtfully  consider  and  take  the  lead  in  resolving  the  many  ques- 
tions that  surround  the  United  States  Trustee  Program.  The  ABI  is  pleased  to  assist 
in  its  continuing  analysis  and  appreciates  the  opportunity  to  submit  this  supple- 
mental testimony. 


Additional  Submissions  for  the  Record 


John  C.  McLemore,  Trustee, 

Nashville,  TN,  April  23,  1996. 
Re  U.S.  Trustee  System. 
Hon.  Charles  E.  Grassley, 

U.S.  Senate,  Subcommittee  on  Administrative  Oversight  and  the  Courts, 
Washington,  DC. 

Dear  Senator  Grassley:  It  has  come  to  my  attention  that  your  committee  will 
conduct  public  hearings  on  the  operations  of  the  Office  of  the  U.S.  Trustee  during 
the  coming  weeks.  I  would  like  to  offer  my  comments  for  the  record. 

I  believe  that  the  U.S.  Trustee  has  caused  a  great  increase  in  the  costs  of  oper- 
ation of  my  business,  without  sufficient  offsetting  benefit  to  creditors. 

I  first  served  as  a  Trustee  in  Bankruptcy  in  1978,  approximately  18  months  before 
the  adoption  of  the  Bankruptcy  Code.  Under  the  "Act"  there  was  no  official  panel 
of  Trustees.  One  served  at  the  pleasure  of  the  Bankruptcy  Judges. 

When  the  Code  was  adopted  I  was  selected  as  member  of  the  Chapter  7  panel 
for  the  Middle  District  of  Tennessee  and  have  served  ever  since.  I  have  also  been 
elected  or  selected  to  serve  as  a  Chapter  11  Trustee  with  some  regularity. 

Although  I  am  a  licensed  attorney,  my  principal  work  is  as  a  Trustee.  Approxi- 
mately 90%  of  my  time  is  consumed  by  Trustee  duties.  I  am  appointed  to  serve  as 
Trustee  in  80  new  cases  every  month.  Most  of  these  cases  are  no  asset  matters.  Ap- 
proximately five  percent  result  in  asset  cases.  My  Trustee  accounts  have  not  dipped 
below  $1  million  during  the  past  10  years.  For  awhile  a  few  years  ago,  I  had  more 
than  $6  million  on  deposit.  I  have  never  seen  any  statistics  but  I  assume  I  am  a 
midsize  Trustee  in  Middle  America. 

When  I  first  started  as  a  Trustee  I  kept  up  with  my  cases  using  a  card  file  sys- 
tem. Before  our  U.S.  Trustee  was  appointed,  I  had  already  purchased  a  computer 
and,  working  with  one  of  my  law  partners,  developed  a  program  for  case  administra- 
tion. In  addition,  I  had  engaged  a  full  time  bookkeeper  to  oversee  the  books  in  the 
asset  cases  I  was  administering.  Our  law  firm  provided  space  for  the  bookkeeper 
and  paid  him  a  small  amount  to  keep  the  firm's  books.  His  living  wage  came  from 
the  billing  the  asset  estates  for  the  work  he  did  on  each  estate  each  month.  We  had 
the  bookkeeper  for  two  reasons:  A  Trustee  who  is  doing  his  job  cannot  spend  six 
to  eight  hours  a  day  overseeing  the  money;  a  Trustee  who  constantly  works  with 
the  money  is  a  Trustee  who  may  be  tempted.  In  my  practice  as  Trustee,  elementary 
financial  controls  were  in  place  before  the  U.S.  Trustee  came  on  board. 

The  job  of  a  Trustee  is  to  generate  money,  by  investigating,  finding  assets,  figur- 
ing out  how  best  to  sell  them,  and  working  with  agents  and  auctioneers  to  make 
certain  that  top  dollar  is  received.  It  is  this  talent  that  the  Courts  and  creditors 
want  to  see  at  work.  A  good  Trustee  is  part  gambler,  carnival  barker,  horse  trader, 
private  detective,  and,  believe  it  or  not,  priest  and  general  humanitarian.  Trustees 
make  mistakes,  but  good  ones  learn  from  them.  Trustees  must  have  freedom  to  op- 
erate. They  should  not  feel  compelled  to  call  the  Office  of  the  U.S.  Trustee  for  per- 
mission to  do  anything.  They  should,  however,  be  accountable  for  their  actions  at 
the  end  of  the  case. 

I  can  identify  two  goods  things  about  the  system.  First,  there  is  a  competently 
managed  auditing  program.  This  has  helped  to  identify  and  wash  out  bad  Trustees. 
Second,  they  establish  deadlines  and  goals  for  closing  cases.  This  has  speeded  up 
the  process  of  getting  money  to  creditors. 

When  the  new  accounting  system  was  presented  to  us,  it  was  clear  every  panel 
Trustee  in  the  system  was  going  to  have  to  computerize.  The  Office  of  the  U.S. 
Trustee  has  never  admitted  this.  When  I  have  pressed  the  point,  I  have  always  been 
told  about  the  Trustee  in  West  Texas  who  still  runs  his  or  her  cases  out  of  a  file 
card  box.  At  the  convention  of  the  National  Association  of  Bankruptcy  Trustees  in 
September,  one  of  the  speakers  asked  how  many  of  the  attendees  were  using  com- 
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puter  systems  to  maintain  their  Trustee  books  and  every  hand  in  the  room  went 
up. 

Banks  began  to  offer  computer  hardware  and  software  in  exchange  for  a  pledge 
of  all  of  a  Trustee's  deposits.  I  did  not  want  to  be  tied  to  one  bank.  In  addition, 
I  did  not  want  to  send  the  money  from  my  estates,  collected  in  the  Middle  Ten- 
nessee area,  to  other  markets.  Many  of  the  Trustees  in  Nashville  did  take  advan- 
tage of  these  offers  and  as  far  as  I  know  the  banks  have  provided  good  services. 

Our  law  firm  commissioned  the  writing  of  custom  software  to  manage  the  new 
Trustee  accounting  system.  Over  the  past  seven  or  eight  years  we  have  invested  in 
excess  of  $30,000  in  that  system.  It  worked,  but  the  cost  of  maintaining  it  and  the 
cost  of  updating  it  when  the  US  Trustee  made  changes  proved  prohibitive.  During 
the  past  six  months  we  have  started  sending  our  money  to  a  bank  in  Atlanta  in 
exchange  for  a  Windows  program  for  Trustees  and  corresponding  computer  equip- 
ment. So  there  are  really  two  administrations  involved  in  the  oversight  of  Chapter 
7  today.  One  is  the  U.S.  Trustee's  office,  the  other  is  a  handful  of  banks  who  provide 
the  Trustees  with  the  equipment  and  software  necessary  for  them  to  do  what  the 
U.S.  Trustee  wants  done. 

If  the  Office  of  the  U.S.  Trustee  wants  a  uniform  accounting  system  for  all  panel 
Trustees,  and  it  does  and  should,  why  hasn't  the  Office  of  the  U.S.  Trustee  been 
writing  the  software  for  us?  When  they  want  changes  in  reporting,  they  could  send 
us  updates  to  load  on  our  computers.  The  costs  of  the  system  are  kept  out  of  its 
budget,  but  there  are  real  costs  resulting  in  lost  revenues  for  creditors,  or  increased 
costs  for  us.  The  banks  that  furnish  the  software  and  hardware  are  making  money 
off  the  Trustee  money.  Their  interest  rates  are  not  the  premium  rates  available  to 
an  investor  who  can  shop  the  market  as  I  once  could. 

Meanwhile,  I  have  seen  the  Office  of  the  U.S.  Trustee  trying  to  force  itself  more 
and  more  into  our  day  to  day  operations.  Before  the  U.S.  Trustee  came  into  the  pic- 
ture I  was  using  John  King  to  find  assets,  do  inventories,  sale  set  ups,  locate  books 
and  records  and  move  assets  to  storage.  John  King  charges  by  the  hour.  He  works 
for  a  number  of  Trustees  in  the  Middle  District  of  Tennessee  and  apparently  makes 
his  living  by  helping  Trustees.  The  Office  of  the  U.S.  Trustee  has  gone  to  Court  in 
an  attempt  to  determine  whether  Mr.  King  is  a  professional  or  a  non-professional 
employee.  I  have  never  really  understood  why  they  cared.  But,  we  now  have  a  ruling 
of  the  court  which  says  we  are  to  give  notice  to  creditors  in  a  case  when  we  hire 
non-professionals  such  as  Mr.  King  or  our  bookkeeper.  We  were  already  doing  that. 
We  now  get  Court  orders  before  paying  Mr.  King  or  the  bookkeeper. 

Once  Mr.  King  came  by  our  offices  and  picked  up  documents  so  he  could  go  in 
pursuit  of  a  missing  car  or  tractor  three  counties  away.  Of  course,  he  was  on  the 
clock  when  he  came  by.  Now  we  have  to  mail  the  documents  to  him  unless  there 
are  so  many  that  they  fill  a  box.  How  big  a  box?  Who  knows. 

One  day  a  landlord  called  me  and  told  me  that  400  bankers'  boxes  of  records 
which  I  had  intentionally  left  in  his  building  for  as  long  as  I  possibly  could  had  to 
be  moved  or  they  would  be  destroyed.  I  called  Mr.  King  and  told  him  to  move  the 
boxes  into  the  warehouse  we  use.  He  contacted  a  particularly  skilled  group  of  gen- 
tlemen referred  to  here  as  casual  labor  in  the  literal  sense  of  the  term.  There  were 
five  of  them  and  they  had  a  box  van  capable  of  the  challenge  ahead.  For  $375.00, 
$75.00  for  the  van  and  $300  for  the  labor,  we  got  the  boxes  moved  on  schedule.  We 
did  not  have  the  casual  labor  appointed  in  advance.  We  just  did  what  needed  to  be 
done.  In  fact  the  move  would  have  been  a  bargain  for  a  price  half  again  as  much. 
Due  to  objections  of  the  U.S.  Trustee's  Office  to  our  failure  to  properly  employ  these 
men  as  non-professionals  and  their  failure  to  file  an  appropriate  fee  application,  we 
were  months  getting  them  paid.  Why  did  the  U.S.  Trustee  care?  I  had  to  deal  with 
the  issue  at  the  cost  of  several  hours  of  my  time  to  insure  that  my  workers  got  paid. 

The  audit  procedures  used  by  the  U.S.  Trustee's  office  strongly  encourage  the  use 
of  at  least  three  people  in  the  handling  of  the  money  that  comes  into  our  office.  My 
secretary,  who  is  paid  by  our  firm,  is  to  open  the  mail  and  take  initial  receipt  of 
all  funds;  the  bookkeeper  who  is  employed  by  individual  estates  is  to  copy  each 
check,  prepare  deposits  and  book  the  checks;  I  am  to  compare  copies  of  the  checks 
given  me  by  the  bookkeeper  with  the  log  kept  by  my  secretary.  This  is  done  daily 
in  our  office  and  is  only  one  small  part  of  the  system. 

Recently,  the  Office  of  the  U.S.  Trustee  began  objecting  to  the  employment  of 
bookkeepers  by  Trustees.  The  U.S.  Trustee  wants  the  panel  Trustees  to  maintain 
a  bookkeeper  on  staff  as  unreimbursed  overhead,  just  as  we  maintain  secretaries. 
When  asked  how  we  might  handle  the  accounting  system  without  a  bookkeeper,  the 
Office  of  the  U.S.  Trustee  informed  us  that  Trustees,  if  properly  bonded,  can  do  all 
the  functions  of  the  accounting  system  themselves  and  be  exempt  from  the  audit 
requirements. 
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Our  firm  cannot  afford  to  furnish  a  full  time  bookkeeper  for  my  use  as  Trustee. 
The  accounting  system  set  up  by  the  Office  of  the  U.S.  Trustee  was  set  up  for  a 
good  purpose.  Now,  to  say  that  the  system  does  not  have  to  be  followed  by  Trustees 
who  do  their  own  books  is  ridiculous.  A  Trustee  left  by  himself  with  the  money  is 
a  Trustee  tempted.  I  think  we  have  come  full  circle  here. 

It  appears  to  me  that  the  Office  of  the  U.S.  Trustee  sees  each  panel  Trustee  as 
an  individual  capable  of  all  tasks  and  charged  with  carrying  them  out,  rather  than 
as  the  individual  responsible  making  sure  the  right  things  happen.  Effective  Trust- 
ees build  teams  of  experienced  workers  who  move  into  distress  situations  and  get 
the  best  possible  result.  Members  are  added  to  or  removed  from  the  teams  as  the 
situations  dictate.  I  am  a  Trustee,  not  a  welder.  If  I  need  a  welder  to  make  the  trac- 
tor work  on  the  day  of  its  auction,  I  hire  one.  I  see  that  the  job  is  done  well  and 
that  the  tractor  starts  when  the  auctioneer  walks  in  front  of  it  and  yells  "Hey, 
whatahyougonnagivfurit."  It  is  a  crucial  part  of  my  practice  that  the  workers  get 
paid  before  I  do,  and  I  do  what  it  takes  to  get  them  paid  even  over  the  objection 
of  the  U.S.  Trustee. 

Another  encroachment  we  have  seen  during  the  past  year  is  the  requirement  of 
Panel  Trustees  by  the  Office  of  the  U.S.  Trustee  that  we  keep  time  records.  Histori- 
cally Trustees  have  been  paid  a  percentage  of  their  gross  revenues.  We  always  lost 
money  on  small  cases,  but  we  had  an  opportunity  to  make  some  money  on  the  big 
cases.  No  matter  how  hard  a  Trustee  works,  he  or  she  cannot  make  any  money  if 
no  money  is  produced.  The  government  does  not  pay  us  for  doing  our  jobs,  it  allows 
us  to  share  in  the  product  of  our  efforts. 

We  have  now  been  informed  by  the  Office  of  the  U.S.  Trustee  that  the  amount 
of  time  we  spend  on  a  case  is  going  to  impact  whether  or  not  it  objects  to  our  receiv- 
ing the  maximum  allowable  fee.  This  is  going  to  increase  the  litigation  between  the 
U.S.  Trustee  and  the  Panel  Trustees.  The  local  courts  will  determine  how  the  Trust- 
ees are  paid  and  make  the  treatment  of  Trustees  across  the  nation  even  less  uni- 
form than  it  already  is.  It  is  going  to  encourage  the  U.S.  Trustee  to  use  reported 
decisions  from  one  Circuit  in  an  attempt  to  cut  the  fees  of  panel  Trustees  in  another 
Circuit.  This  will  be  done  by  the  U.S.  Trustees  just  to  see  if  they  can  do  it  and  with- 
out regard  for  the  quality  of  work  being  performed  by  the  panel  Trustees.  There  will 
be  more  animosity  and  hard  feelings  between  the  two  groups  and  there  is  plenty 
now. 

The  Office  of  the  U.S.  Trustee  and  the  panel  Trustees  ought  to  be  working  to- 
gether. The  U.S.  Trustee's  office  ought  to  be  supporting  the  panel  Trustees,  deter- 
mining what  systems  result  in  the  highest  return  to  creditors  and  encouraging  their 
use.  There  should  be  a  training  program  for  newly  appointed  panel  Trustees.  With 
very  few  exceptions,  the  personnel  in  the  U.S.  Trustee's  Office  have  never  managed 
an  asset  case.  Most  would  be  hard  pressed  to  get  a  car  towed  without  calling  a  panel 
Trustee  to  find  out  how.  They  would  certainly  be  in  a  fix  if  they  had  to  meet  the 
milking  schedule  in  a  dairy  with  no  funds  on  hand  to  make  payroll.  Yet  they  are 
trying  to  tell  us  our  solutions  to  these  problems  are  too  expensive,  too  dangerous, 
too  risky,  too  unorthodox.  It  is  those  challenges  that  make  it  a  great  job.  We  don't 
need  the  challenge  of  arguing  with  them  about  how  brilliant  or  stupid  we  are  while 
we  are  trying  to  get  the  job  done.  Time  expended  is  not  a  good  measure  of  the  value 
of  a  Trustee's  efforts.  Basing  objections  to  a  Trustee's  fee  on  the  time  he  expended 
in  a  case  is  an  easy  way  to  take  a  cheap  shot.  I  now  keep  up  with  all  my  time  in 
all  asset  cases,  because  I'm  afraid  not  to.  I  wonder  how  much  more  time  I  am  spend- 
ing keeping  up  with  time? 

I  think  in  the  terms  of  business  school  graduates,  the  U.S.  Trustee  has  gotten  too 
far  into  micro  management.  I  think  the  system  imposes  unreasonable  costs  on  the 
Trustees  and  therefore  on  the  creditors.  Responding  to  inquiries  and  objections  from 
the  U.S.  Trustee  regarding  the  day  to  day  operation  of  a  case  is  not  cost  effective 
for  anyone  involved. 

In  the  terms  of  Trustees,  we  have  a  job  to  do.  If  we  catch  the  bad  debtor  red- 
handed  and  uncover  a  cache  of  hidden  treasure,  it  is  a  great  day.  If  we  sell  the  home 
of  a  family  brought  to  its  knees  by  medical  debt,  we  are  jerks.  Whatever,  it  is  our 
job  and  we  must  be  allowed  to  do  it. 
Sincerely, 

John  C.  McLemore, 

Trustee. 
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TuTs"  Congress  of  tlic  ftlnitco  States 

■     n  3766! 

subcomm—e;  l^iashi  : )€  2." .-'.:- 

THE  LEGISLATIVE  PROCESS 

April  24.  1996 


Dear  SenatorTjrassTe 

I  would  like  very  much  to  see  the  existing  bankruptcy  judgeship  in  the  Eastern 
District  of  Tennessee  changed  from  temporary  to  permanent     As  you  may  recall,  a 
temporary  judgeship  was  authorized  in  August  26,  1992  (PL.  102-361). 

Without  question,  this  request  is  clearly  necessary  and  justified.    Since  this  temporary 
judgeship  was  created,  bankruptcy  filings  increased  12.3%  the  first  year  and  an  additional 
30.8%  this  year.    I've  enclosed  statistical  records  of  bankruptcy  filings  from  January  1, 
1994,  through  March  28,  1996,  and  this  43%  increase  justifies  reclassifying  the  position  to 
permanent. 

This  is  in  the  heart  of  my  Congressional  District,  and  I  will  appreciate  your 
assistance. 

Sincerely, 


JarleV  H  \)uilien 


The  Honorable  Charles  E.  Grassley 

Chairman 

Judiciary  Subcommittee  On 

Administrative  Oversight  and  the  Courts 
325  Hart  Senate  Office  Building 
Washington,  D.C.  20510 
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RICHARD  STAIR.  JR. 
CHIEF  BANKRUPTCY  JVDGE 


JUDGE'S  CHAMBERS 

UNITED  STATES  BANKRUPTCY  COURT 

EASTERN  DISTRICT  OF  TENNESSEE 

Sum  :;"0l 

FIRST  TENNESSEE  PLAZA 

KNOXMLLE,  TENNESSEE  37929-1501 

FACSIMILE  TRANSMTTTAL 
M EMOR A N  D  U  M 


EXHIBIT   B 


TELEPHONE 
423-545-4284 
TACSftOUE 
423-545-4272 


To: 

From: 
Date: 
Re: 


Honorable  Thomas  G.  Hull 
United  States  District  Judge 

Richard  Stair,  Jr. 

March  29,  1996 

Bankruptcy  Filings  in  the  Northeastern  Division 
January  1,  1995,  through  March  28,  1996 


Judge  Hull, 

Attached  are  statistical  records  of  bankruptcy  case  and  adversary  filings  in  the 
Northeastern  Division  from  January  1,  1994,  the  date  we  opened  the  Clerk's  Office,  through 
March  28,  1996.  Page  1  reflects  the  number  of  cases  and  adversary  filings  by  month  and 
reflects  the  growth  percentages;  Page  2  shows  monthly  and  annual  filings  by  chapters,  i.e.., 
Chapters  7,  11,  and  13;  Page  3  consists  of  an  annual  comparative  chart  and  graph  of  case 
filings;  Page  4  contains  an  annual  chart  and  graph  of  adversary  filings;  and  Page  5  is  a  projected 
space  and  personnel  summary  received  from  the  Space  and  Facilities  Division  of  the 
A<jministrative  Office  on  March  12,  1996.  I  have  outlined  that  portion  related  to  the  bankruptcy 
court.    Page  5  was  not  generated  by  our  office. 

As  I  am  faxing  documents  originally  faxed  to  me,  your  copies  mayjiot  be  legible.  Please 
let  me  know  if  there  is  a  problem  and  I  will  send  the  originals 

Thanks  for  your  help. 

RICHARD  STATR,  JR. 

Total  NO.  Of  Pages       6       (including  cover  page) 
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Eastern  District  of  Tennessee 
Greeneville 


CASES 

1994 

1995 

1996 

Jan 

118 

145 

169 

Feb 

165 

136 

221 

Mnr 

207 

203 

243 

Apr 

154 

131 

May 

151 

203 

Jun 

16S 

169 

Jul 

140 

148 

Aug 

221 

217 

Sep 

189 

209 

Oct 

150 

230 

Nov 

130 

202 

Dec 

147 

186 

YTD 

1940 

2179 

633 

ADVERSARIES 
1994         1995 


1996 


YEAR  TO  DATE 

%INC       0.0%      12.3%      30.8% 


10 
5 

4 


3 

7 

99 

£ 

3 

4 

5 

12 

4 

7 

2 

3 

3 

3 

5 

8 

6 

5 

137 

65 

19 

0.0% 

•52.6% 

72.7% 
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BANKRUPTCY  CASES   19B4 
GREENEVJLLE  C^iCE 


I1S94 

7 

a 

i: 

1 1 

13 

Total  I 

[January 

7S 

» 

I 

sa 

118 

iFeDruary 

IIS 

0 

z 

1 

4S 

165 

i  March 

143 

C 

• 

: 

58 

207 

April 

109 

G 

c 

c 

45 

154 

May 

1C4 

V 

c 

2 

45 

151 

June 

112 

0 

c 

0 

56 

168 

Jury 

90 

c 

rt 

1 

49 

140 

August 

142 

0 

0 

1 

78 

221 

Septemb 

125 

0 

0 

0 

64 

189 

October 

99 

0 

G 

1 

50 

150 

Novembe 

78 

0 

0 

0 

52 

130 

DeccmDe 

91 

0 

0 

0 

56 

147 

Sub-Total 

1293 

0 

1 

7 

639 

1940 

Total 

1940 

BANKRUPTCY  CASES  1995 
GREENEVllLE  OFFICE 


1995 

7 

9 

12 

11 

13 

Total 

January 

89 

0 

0 

1 

55 

145 

February 

90 

0 

0 

1 

45 

136 

March 

146 

0 

0 

1 

56 

203 

April 

94 

0 

0 

0 

37 

131 

May 

147 

0 

0 

0 

56 

203 

June 

111 

0 

0 

0 

£8 

169 

July 

96 

0 

0 

0 

52 

148 

August 

135 

0 

0 

0 

82 

217 

Septemb 

127 

0 

0 

0 

82 

209 

October 

167 

0 

0 

0 

63 

230 

Novembe 

125 

0 

1 

0 

75 

202 

Decembe 

109 

0 

0 

0 

77 

186 

Sub-Total 

1437 

0 

1 

3 

738 

2179 

~~lotaTl 

217d 

BANKRUPTCY  CASES  1996 
GREENSVILLE  OFFICE 


199S 

7 

S 

12 

11 

13 

Total 

January 

93 

0 

0 

0 

76 

169 

February 

152 

0 

0 

1 

68 

221 

March 

169 

0 

0 

1 

73 

243 

April 

0 

0 

0 

0 

0 

0 

May 

0 

0 

0 

0 

0 

0 

June 

0 

0 

0 

0 

0 

0 

July 

0 

0 

0 

0 

0 

0 

August 

0 

0 

0 

0 

0 

0 

Septemb 

0 

0 

0 

0 

0 

0 

October 

0 

0 

0 

0 

0 

0 

Novembe 

0 

0 

0 

0 

0 

0 

Decembe 

0 

0 

0 

0 

0 

0 

Sub-Total 

414 

0 

0 

2 

217 

633 

Total 

633 
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Bankruptcy  Rings  fcrCSreenevii'e 


1954 

1995 

19S6 

JANUARY 

118 

145 

169 

FEBRUARY 

165 

136 

221 

MARCH 

207 

203 

243 

APRIL 

154 

131 

0 

MAY 

151 

203     . 

0 

JUNE 

168 

169 

0 

JULY 

140 

148 

0 

AUGUST 

221 

217 

0 

SEPTEM8ER 

189 

209 

0 

OCTOBER 

150 

230 

0 

NOVEMBER 

130 

202 

0 

DECEMBER 

147 

186 

0 

TSTal 

1940 

2179 

633 

Bankruptcy  Coap«teon 

Tool  Filiogx  1994  -  ?t*M3fi 


|-»-1994-»-ia95--1996| 


BOSTON  PUBLIC  LIBRARY 
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3  9999  05984  082  5 


Total  Number  of  Adversaries 
Filed  in  Green evi  He 


1994 

1995 

1996 

JANUARY 

1 

2 

10 

FEBRUARY 

2 

3 

5 

MARCH 

4 

6 

4 

APRIL 

3 

7 

0 

MAY 

99 

S 

0 

JUNE 

3 

4 

0 

JULY 

S 

12 

0 

AUGUST 

4 

7 

0 

SEPTEMBER 

2 

3 

Q 

OCTOBER 

3 

3 

0 

NOVEMBER 

5 

g 

0 

DECEMBER 

6         1 

5 

0 

TOTAL 

137 

65 

19 
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SPAiCE    S3MMXKV   FCS    GR22HEVTLLE, 


• 

cumulative 

:;akai  f:ctag2 

•HJE  pe; 

jlzsssl 

YEAR 

1393 

3SS 

: 

003 

2C 

13 

2023 

court  rpxiix 

DEFICIT 

DISTRICT  COURT 

11.930 

23.762 

31 

.672 

33 

,035 

33. 

397 

50.094 

Judgeship 

1 

1 

1 

1 

2 

Senior  OUdje 

C 

1 

1 

1 

1 

wajiacrite  Judge 

1 

1 

1 

I 

2 

Deputy  Clerk 

0 

s 

10 

12 

15 

Court  Reporter 

1 

i 

1 

1 

2 

BANKRUPTCY  CUUXT 
JudoBBtiip 
Deputy  Clark; 
Recalled  Judge 

0 

1 

•  c 

0 

10,770 

12.401 
1 
9 
0 

14 ,  756 

1 
•  22 

a 

24,755 

2 

39 

0 

35,116 

3 

£8 

0 

PKOBATTOK  OFFICE 
Officer 
Support  Staff 

2,027' 
c 
« 

3,007 

3,407 
6 
4 

4.640 

10 

E 

5,655 

13 

e 

6,887 
11 
10 

PRE-TRIAL  SERVICES 
Officer 

Support  Staff 

150 

1 
0 

1,590 

1.590 

0 

1,590 

1 
0 

1,989 

2 
1 

2.20S 
3 

1 

FEDERAL  PUBLIC  VSTtVDSR 

0 

0 

0 

0 

0 

0 

CIRCUIT  COURT 
judge/sz.  Judge 

0 
0 

0 

0 
0 

0 
0 

0 
0 

0 

0 

COURT  TOTAL 


US  Attorn ey 

personnel 

US  Marsha,; 
Personnel 

cso 

OS  Trustee 
Persoonal 


14,107  39.523  50,070 

ESTIMATED    SPACE  TCS   COURT  RELAXED 
5.642  5,642  5,642 


1,946 
2 
3 

0 
0 


4,967 


5.442 


54,023 

A3BKCIEE 

5,967 


5,442 
3 


3,260 
4 


6,617 

10 

5.452 
3 
5 

ft,  170 

6 


94,303 


7,592 
13 


5,967 
4 
6 


5.086 
8 


ASOTCY  TOTAL 


7,588  12,049  13,43* 


14.669 


SRAHD  TOTAL 


21.69S  51,576  63,504 


68,692  82.075        112,942 


*     Growth  figurae  Include  the  current  apace  deficit.   Court  figures  ineluoo 
additional  factcri  for  circulation  ana  support  requirements- 
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